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HISTORY OF ENVIRONMENTAL LEGISLATIONS IN INDIA1 

 

The need for protection and conservation of environment and sustainable use of natural 

resources is reflected in the constitutional framework of India and also in the international 

commitments of India. The Constitution under Part IVA (Art 51A-Fundamental Duties) casts 

a duty on every citizen of India to protect and improve the natural environment including 

forests, lakes, rivers and wildlife, and to have compassion for living creatures. Further, the 

Constitution of India under Part IV (Art 48A-Directive Principles of State Policies) stipulates 

that the State shall endeavour to protect and improve the environment and to safeguard the 

forests and wildlife of the country. 

Enlisted below are some of the legislations that are present for the purpose of environmental 

protection. 

THE NATIONAL GREEN TRIBUNAL ACT, 2010 

The National Green Tribunal Act, 2010 (No. 19 of 2010) (NGT Act) has been enacted with the 

objectives to provide for establishment of a National Green Tribunal (NGT) for the effective 

and expeditious disposal of cases relating to environment protection and conservation of forests 

and other natural resources including enforcement of any legal right relating to environment 

and giving relief and compensation for damages to persons and property and for matters 

connected therewith or incidental thereto. 

The Act received the assent of the President of India on June 2, 2010, and was enforced by the 

Central Government vide Notification no. S.O. 2569(E) dated October 18, 2010, with effect 

from October 18, 2010. The Act envisages establishment of NGT in order to deal with all 

environmental laws relating to air and water pollution, the Environment Protection Act, the 

Forest Conservation Act and the Biodiversity Act as have been set out in Schedule I of the 

NGT Act. 

Consequent to enforcement of the National Green Tribunal Act, 2010, the National 

Environment Tribunal Act, 1995 and the National Environment Appellate Authority Act, 1997 

stand repealed. The National Environment Appellate Authority established under s 3(1) of the 

National Environment Appellate Authority Act, 1997stands dissolved, in view of the 

 
1 https://www.mondaq.com/india/waste-management/624836/environment-laws-in-india 
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establishment of the National Green Tribunal under the National Green Tribunal Act, 2010 

vide Notification no. S.O. 2570(E) dated October 18, 2010. 

THE AIR (PREVENTION AND CONTROL OF POLLUTION) ACT, 1981 

The Air (Prevention and Control of Pollution) Act, 1981 (the "Air Act") is an act to provide for 

the prevention, control and abatement of air pollution and for the establishment of Boards at 

the Central and State levels with a view to carrying out the aforesaid purposes. 

To counter the problems associated with air pollution, ambient air quality standards were 

established under the Air Act. The Air Act seeks to combat air pollution by prohibiting the use 

of polluting fuels and substances, as well as by regulating appliances that give rise to air 

pollution. The Air Act empowers the State Government, after consultation with the SPCBs, to 

declare any area or areas within the Sate as air pollution control area or areas. Under the Act, 

establishing or operating any industrial plant in the pollution control area requires consent from 

SPCBs. SPCBs are also expected to test the air in air pollution control areas, inspect pollution 

control equipment, and manufacturing processes. 

THE WATER (PREVENTION AND CONTROL OF POLLUTION) ACT, 1974 

The Water Prevention and Control of Pollution Act, 1974 (the "Water Act") has been enacted 

to provide for the prevention and control of water pollution and to maintain or restore 

wholesomeness of water in the country. It further provides for the establishment of Boards for 

the prevention and control of water pollution with a view to carry out the aforesaid purposes. 

The Water Act prohibits the discharge of pollutants into water bodies beyond a given standard, 

and lays down penalties for non-compliance. At the Centre, the Water Act has set up the CPCB 

which lays down standards for the prevention and control of water pollution. At the State level, 

SPCBs function under the direction of the CPCB and the State Government. 

Further, the Water (Prevention and Control of Pollution) Cess Act was enacted in 1977 to 

provide for the levy and collection of a cess on water consumed by persons operating and 

carrying on certain types of industrial activities. This cess is collected with a view to augment 

the resources of the Central Board and the State Boards for the prevention and control of water 

pollution constituted under the Water (Prevention and Control of Pollution) Act, 1974. The Act 

was last amended in 2003. 
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THE ENVIRONMENT PROTECTION ACT, 1986 

The Environment Protection Act, 1986 (the "Environment Act") provides for the protection 

and improvement of environment. The Environment Protection Act establishes the framework 

for studying, planning and implementing long-term requirements of environmental safety and 

laying down a system of speedy and adequate response to situations threatening the 

environment. It is an umbrella legislation designed to provide a framework for the coordination 

of central and state authorities established under the Water Act, 1974 and the Air Act. The term 

"environment" is understood in a very wide term under s 2(a) of the Environment Act. It 

includes water, air and land as well as the interrelationship which exists between water, air and 

land, and human beings, other living creatures, plants, micro-organisms and property. 

Under the Environment Act, the Central Government is empowered to take measures necessary 

to protect and improve the quality of environment by setting standards for emissions and 

discharges of pollution in the atmosphere by any person carrying on an industry or activity; 

regulating the location of industries; management of hazardous wastes, and protection of public 

health and welfare. From time to time, the Central Government issues notifications under the 

Environment Act for the protection of ecologically-sensitive areas or issues guidelines for 

matters under the Environment Act. 

In case of any non-compliance or contravention of the Environment Act, or of the rules or 

directions under the said Act, the violator will be punishable with imprisonment up to five 

years or with fine up to Rs 1,00,000, or with both. In case of continuation of such violation, an 

additional fine of up to Rs 5,000 for every day during which such failure or contravention 

continues after the conviction for the first such failure or contravention, will be levied. Further, 

if the violation continues beyond a period of one year after the date of conviction, the offender 

shall be punishable with imprisonment for a term which may extend to seven years. 

HAZARDOUS WASTES MANAGEMENT REGULATIONS 

Hazardous waste means any waste which, by reason of any of its physical, chemical, reactive, 

toxic, flammable, explosive or corrosive characteristics, causes danger or is likely to cause 

danger to health or environment, whether alone or when in contact with other wastes or 

substances. 

There are several legislations that directly or indirectly deal with hazardous waste management. 

The relevant legislations are the Factories Act, 1948, the Public Liability Insurance Act, 1991, 
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the National Environment Tribunal Act, 1995 and rules and notifications under the 

Environmental Act. Some of the rules dealing with hazardous waste management are discussed 

below: 

• Hazardous Wastes (Management, Handling and Transboundary) Rules, 2008, brought 

out a guide for manufacture, storage and import of hazardous chemicals and for 

management of hazardous wastes. 

• Biomedical Waste (Management and Handling) Rules, 1998, were formulated along 

parallel lines, for proper disposal, segregation, transport, etc, of infectious wastes. 

• Municipal Solid Wastes (Management and Handling) Rules, 2000, aim at enabling 

municipalities to dispose municipal solid waste in a scientific manner. 

In view of the short-comings and overlapping of some categories causing inconvenience in 

implementation of the Biomedical Waste (Management and Handling) Rules, 1998 as well as 

the Municipal Solid Wastes (Management and Handling) Rules, 2000, the Ministry of 

Environment, Forest and Climate Change has formulated the draft Bio-Medical Waste 

(Management & Handling) Rules, 2015 (Draft BMW Rules) and the draft Solid Waste 

Management Rules, 2015 (Draft SWM Rules) and sought comments on the draft Rules. 

The Draft BMW Rules are to replace the Biomedical Waste (Management and Handling) 

Rules, 1998, and the Draft SWM Rules are to replace the Municipal Solid Waste (Management 

and Handling) Rules, 2000. The objective of the Draft BMW Rules is to enable the prescribed 

authorities to implement the rules more effectively, thereby, reducing the bio- medical waste 

generation and also for its proper treatment and disposal and to ensure environmentally sound 

management of these wastes, and the Draft SWM Rules aim at dealing with the management 

of solid waste including it segregation at source, transportation of waste, treatment and final 

disposal. 

• E - Waste (Management and Handling) Rules, 2011 have been notified on May 1, 2011 

and came into effect from May 1, 2012, with primary objective to reduce the use of 

hazardous substances in electrical and electronic equipment by specifying threshold for 

use of hazardous material and to channelize the e-waste generated in the country for 

environmentally sound recycling. The Rules apply to every producer, consumer or bulk 

consumer, collection centre, dismantler and recycler of e-waste involved in the 

manufacture, sale, purchase and processing of electrical and electronic equipment or 

components as detailed in the Rules. 
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• Batteries (Management & Handling) Rules, 2001 deal with the proper and effective 

management and handling of lead acid batteries waste. The Act requires all 

manufacturers, assemblers, re-conditioners, importers, dealers, auctioneers, bulk 

consumers, consumers, involved in manufacture, processing, sale, purchase and use of 

batteries or components thereof, to comply with the provisions of Batteries 

(Management & Handling) Rules, 2001. 

OTHER LAWS RELATING TO ENVIRONMENT 

In addition, there are many other laws relating to environment, namely – 

The Wildlife Protection Act, 1972 

The Wild Life (Protection) Act, 1972 was enacted with the objective of effectively protecting 

the wild life of this country and to control poaching, smuggling and illegal trade in wildlife and 

its derivatives. The Act was amended in January 2003 and punishment and penalty for offences 

under the Act have been made more stringent. The Ministry has proposed further amendments 

in the law by introducing more rigid measures to strengthen the Act. The objective is to provide 

protection to the listed endangered flora and fauna and ecologically important protected areas. 

The Forest Conservation Act, 1980 

The Forest Conservation Act, 1980 was enacted to help conserve the country's forests. It strictly 

restricts and regulates the de-reservation of forests or use of forest land for non-forest purposes 

without the prior approval of Central Government. To this end the Act lays down the pre-

requisites for the diversion of forest land for non-forest purposes. 

The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) 

Act, 2006, recognises the rights of forest-dwelling Scheduled Tribes and other traditional forest 

dwellers over the forest areas inhabited by them and provides a framework for according the 

same. 

The Indian Forest Act, 1927 consolidates the law relating to forests, the transit of forest-

produce and the duty leviable on timber and other forest-produce. 

Public Liability Insurance Act, 1991 

The Public Liability Insurance Act, 1991 was enacted with the objectives to provide for 

damages to victims of an accident which occurs as a result of handling any hazardous 
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substance. The Act applies to all owners associated with the production or handling of any 

hazardous chemicals.) 

The Biological Diversity Act, 2002 

The Biological Diversity Act 2002 was born out of India's attempt to realise the objectives 

enshrined in the United Nations Convention on Biological Diversity (CBD), 1992 which 

recognises the sovereign rights of states to use their own Biological Resources. The Act aims 

at the conservation of biological resources and associated knowledge as well as facilitating 

access to them in a sustainable manner. The National Biodiversity Authority in Chennai has 

been established for the purposes of implementing the objects of the Act. 

Coastal Regulation Zone Notification 

The Ministry of Environment and Forests had issued the Coastal Regulation Zone Notification 

vide Notification no. S O. 19(E), dated January 06, 2011 with an objective to ensure livelihood 

security to the fishing communities and other local communities living in the coastal areas, to 

conserve and protect coastal stretches and to promote development in a sustainable manner 

based on scientific principles, taking into account the dangers of natural hazards in the coastal 

areas and sea level rise due to global warming. 
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An Evaluation Of Pollution Control

Legislation In India

C.M. Abraham*

Armin Rosencranz**

I. INTRODUCTION :-

When India and other nations convened the U.N. Conference

at Stockholm in June, 1972, it marked a new epoch in interna-
tional concern for the environment. The delegates returned to

their respective countries with the common purpose of establish-

ing policies to protect natural resources. They hoped to enact

laws to preserve the quality of air, water and soil resources;' na-

tional efforts would be assisted by the establishment of interna-

tional information services. 2 In the heady atmosphere that

prevailed at Stockholm, the goal of a general improvement in the

global environment did not seem beyond reach.3

India was among those nations responding to the call for a

cleaner environment. However, India's environment has im-
proved very slowly since 1972. This can be ascribed largely to

conditions that have affected many developing countries, such as
population growth, the increasing per capita demand for goods

and services, and the migration from depressed rural areas to

overcrowded metropolitan centers. 4 As a result of these eco-
nomic and demographic pressures, India's statutory pollution

control framework has gone largely unimplemented.
In this article, we will point out several weaknesses in India's

statutory scheme for environmental protection. Notwithstanding

these weaknesses, India's bureaucratic structure for pollution

control is not woefully inadequate. The main problem lies in the

* Advocate, High Court of the State of Kerala, India; B.A. American College, Madurai

(1976); L.L.B. Government Law College, Trivandrum (1980); L.L.M. University of Cochin

(1983).

** Fulbright Visiting Professor of Law, University of Cochin, India (1983-84); A.B.

Princeton University (1958); J.D., Ph.D. Stanford University (1962, 1970).

1. U.N. Conference on the Human Environment, 27 U.N. GAOR Supp. 30 (A/8730,

A/Res/2997, 1972).

2. Id.

3. Smith, Stockholm, Summer of '72: An Affair to Remember?," A.B.A.J., Nov. 1972, at 1194.

4. U.N.E.P., The State of the Environment, 26-50 (1972-82).
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non-enforcement of existing laws, for reasons we will describe.

Leadership and funding, coupled with certain changes in struc-

ture and enforcement, could enable India to approach the goals

set forth in Stockholm fourteen years ago.

II. BACKGROUND

India, like most less-developed countries, has a primitive and

largely ineffective pollution control system to deal with its enor-

mous pollution problems. 5 Scarce investment capital is typically

spent on industrial plants that can be built quickly and cheaply,

with scant attention to pollution control standards or equipment.

India's pollution control laws are relatively weak, and their en-

forcement is haphazard.

Even a tragedy like the devastating chemical explosion in De-

cember, 1984, at the Union Carbide insecticide plant in Bhopal,

which resulted in over 2,000 deaths and countless permanent in-

juries, is likely to be treated as an isolated event, warranting the

abandonment of the offending chemical, the punishment of sev-

eral supposedly negligent personnel, and a flood of litigation

against Union Carbide and its Indian subsidiary. It is not likely to

result either in the establishment of an OSHA-type watchdog

agency in India or the passage of a tough law aimed at controlling

the use and disposal of toxic substances.6 Determining what re-

5. This problem was recently reiterated by a spokesman for India's Planning Commis-

sion, who stated that:

A country like India, with a large proportion of its population living below the poverty

line, cannot afford to compromise its basic objective of [economic] growth .... Thus

environmental solutions adopted in industrialized countries cannot be adopted un-

critically in the Indian situation. Solutions which seek to reconcile the imperatives of

economic advancement with those of environmental improvement have to be evolved.

Environmental Planning in the Indian Power Programme, in Report by Chandran on Envi-

ronment and Development in Asia and the Pacific, 6 UNITED NATIONS ENVIRONMENT PRO-

GRAMME REPORTS AND PROCEEDINGS 375 (1982). See also F. Bauman, Draft Environmental

Report on India (March 1980) (Library of Congress, Division of Science and Technology,

the U.S. Agency for International Development) [hereinafter cited as DRAFr ENVIRONMEN-

TAL REPORT].

6. This conclusion is supported by the ineffectiveness of earlier legislation. For exam-

ple, India's Insecticides Act of 1968 supposedly regulates all aspects of the use of pesti-

cides. The Tiwari Committee, a blue ribbon panel appointed by the government in 1980,

called this law "totally inadequate" in another context. See The Insecticides Act, 1968 (Act

No. 46 of 1968), reprinted in S.JAIN and V.JAIN, ENVIRONMENTAL LAWS IN INDIA 155-161

(1984) [hereinafter cited as JAIN]. The very weak and general Factories Act of 1948 sup-

posedly regulates factory conditions in the interest of workers' health and safety, but has

not been used to impose particular standards for the use, storage or disposal of toxic

chemicals. The Factories Act, 1948, reprinted in JAIN at 155.
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Pollution Control in India

sponses might be fashioned requires some understanding of the

sources of legal and political power in the Indian system.

A. Structure of the Government

Political power in India's federal system of government is di-

vided between the national, or Central, government and the 22

state governments. Certain powers are vested exclusively in the

Central government. These include control over defense, foreign
affairs, interstate commerce (including rivers), and the atmos-
phere. 7 Concurrent powers, shared by the Central and state gov-

ernments, cover such matters as economic and social planning
and labor relations.8 Powers reserved to the states include most

environmental and natural resource subjects: agriculture, for-
estry, irrigation, surface and ground water, public health and san-

itation. 9 However, the Indian Constitution empowers the Central
government to enact preemptive legislation on any subject of ex-
traordinary national importance.

Like the United States, India's jurisprudence derives from a

written constitution; from codified law based, in part, on English

antecedents; and from the English common law. 10 Article 48(A)

of the Indian Constitution requires all states to "endeavor to pro-
tect and improve the environment and to safeguard the forests
and wildlife of the country." Article 51(A)(g) makes it a funda-

mental duty of every citizen of India "to protect and improve the
natural environment, including forests, lakes, rivers and

wildlife. . .. "I'
Each state has its own courts, including a High Court. The

Central government has a Supreme Court which may, at its dis-

cretion, hear appeals from the High Courts of the various states.

7. See INDIA CONST. art. 246.

8. Id.

9. Id.

10. See Nariman, The legal system and the legal profession in India, 1985 N.Z.L.J. 8.

11. In addition, Article 51 (A)(g) directs that every citizen "shall...have compassion

for living creatures." These duties-to protect the environment and to have compassion

for living things-were added as Directive Principles of State Policy to Part IV of the Con-

stitution of 1976. JAIN, supra note 6, at 4. These principles are quite clearly mere horta-

tory statements. They have not, to date, provided the basis for any lawsuits by citizens

against states or the Central government. It is doubtful whether these Directive Principles

would ever be enforceable in Indian courts. However, for a more idealistic view of the

impact of the Directive Principles of the Indian Constitution, see Bhagwati,Judicial Activism

and Public Interest Litigation, 23 COLUM. J. TRANSNAT'L L. 561, 568 (1985) (Mr. Bhagwati is

the Chief Justice of India.)

1986]
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The court system is not quite as orderly as are courts in the

United Kingdom or the United States, and there is considerably

less reliance on precedent.1 2 Court opinions are delivered by a

single judge and vary greatly in content and tone. Some may be

highly polemical1 3 while others may focus exclusively on proce-

dural requirements of jurisdiction and standing.14

B. Early Responses to Pollution

Although various pollution cases have been argued in the High

Courts of several states, the Supreme Court of India has very

rarely heard such cases.' 5 The environment enjoys no special

protection from the Indian judiciary; and every plaintiff must

gather evidence without the aid of discovery procedures or free-

dom of information. Indeed, a number of environmental cases

have been dismissed simply for failing to meet jurisdictional or
"standing" requirements,1 6 or because they are better suited to

legislative action than to judicial review. 17

The seriousness of India's pollution problems began to be ac-

knowledged over two decades ago. A government commission

surveyed the environment in 1963, but no action was taken on the

commission's recommendation that legislation be enacted to

combat water and air pollution.' 8 Following the U.N. Conference

12. See Bhagwati, supra note 11, at 570. ChiefJustice Bhagwati notes that the move away

from legal principles that were established in the context of Anglo-American common law

such as stare decisis was necessitated by the socio-economic conditions in India:

Anglo-American law. . . cannot possibly meet the challenge raised by these new con-

cerns for the social rights and collective claims of the underpriviledged. What we

therefore need to do is fashion new strategies-in fact, evolve a new jurisprudence-

and find a new policy of collectivity as a backdrop to our efforts.

Id.

13. See, e.g., Municipal Council, Ratlam v. Vardhichand, 1980 A.I.R. 1622 (S.C.).

14. See, e.g., Society for Protection of Silent Valley v. Union of India and others (O.P.

Nos. 2949 and 3025 of 1979) abstracted in Prasad, Silent Valley Case. An Ecological Assessment

in LAW AND ENVIRONMENT, 133 (P. Leelakrishnan, ed. 1984) [hereinafter cited as LAW AND

ENVIRONMENT].

15. The Ratlam case, supra note 13, is one of only two environmental cases to be de-

cided by the Indian Supreme Court. The other case, R.L. and E. Kendra, Dehradun v.

State of Uttar Prdesh 1985 A.I.R. 652 (S.C.), involved stone quarrying (analagous to strip

mining) in a fragile hill reigon.

16. In India the courts have construed standing requirements rather strictly, especially

with regard to environmental litigation. See Mohan, Class Action and Associational Standing, in

LAW AND ENVIRONMENT, supra note 14, at 115.

17. See Society for Protection of Silent Valley v. Union of India and others, supra note

14.

18. See Resolution of the Central Council of Local Self-Government. Sept. 7, 1963.
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Pollution Control in India

at Stockholm, India enacted the Water (Prevention and Control

of Pollution) Act of 1974 ("Water Act"). 19 The Water Act estab-

lished a Central Water Board, appointed by the President,20 to

operate under the executive branch of the Central government.

Each state was called upon to set up counterpart Water Pollution

Control Boards. 2 ' The functions of the Central Water Board in-

clude advising the Central government on water matters as well

as coordinating the activities of the State Boards. 22 The State

Boards are empowered to promulgate industrial effluent stan-

dards and to inspect sewage and effluent treatment plants. 23 Mu-

nicipal (human and animal) wastes, which are responsible for as

much as two-thirds of India's water pollution, are not covered by

the Water Act.

Prevention and control of water pollution is achieved through a

permit or "consent administration" procedure. Discharge of ef-

fluents is permitted only after the consent of the State Board has

been obtained, and is subject to any conditions specified. Any

person who fails to comply with a directive of the State Board may

be punished under the Act's penal provisions. Courts cannot,

however, entertain a suit under this Act unless the suit is brought

by, or with the sanction of, the State Board.

Seven years after the enactment of the Water Act, the Central

government finally enacted a corresponding Air (Prevention and

Control of Pollution) Act of 1981 ("Air Act"). 2" The Air Act is

modeled after the Water Act, with elaborate provisions prescrib-

ing the powers and functions of the Central and State Air Boards.

19. Act No. 6 of 1974. For the text, see 1974 A.I.R. 59 (Acts). Parliament enacted this

law under Article 252(1) of the Constitution of India. JAIN, supra note 6, at 9.

20. The President of India invariably acts on the advice of the Prime Minister.

21. Under India's Constitution, water is a subject for state control. National legislation

in such areas may be enacted only at the behest of two or more states. In the case of the

Water Act, states asked the central government to pass appropriate legislation. Water Act,

supra note 19.

Air pollution, by contrast, is contitutionally a matter for national control. Accordingly,

the Air (Prevention and Control of Pollution) Act, discussed infra note 24 and accompany-

ing text, is binding upon all the states. Air (Prevention and Control of Pollution) Act,

1981 A.I.R. 196 (Acts) [hereinafter cited as the Air Act]. To date, eighteen of India's

twenty-two states have established Water Pollution Control Boards. All state Water

Boards also function as Air Pollution Control Boards according to the terms of the Air Act.

Air Act § 4. In a state where there is no Water Board, the Air Act requires that a state Air

Pollution Board be established. Air Act § 5.

22. Water Act, § 16(2), supra note 19.

23. Water Act, § 17(1).

24. See Act No. 14 of 1981, supra note 21.

1986]
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(In practice, the Central and all State Air Boards have merged

with the Water Boards into a single Pollution Control Board at
the Central and State levels.) The Act specifically empowers state

governments to designate air pollution areas and to prescribe the

type of fuel to be used in these designated areas. According to
the Act, no person may operate certain types of industries-
namely, those involving production of asbestos, cement, fertilizer,

and petroleum products-without the consent of the State

Board.25 The Air Act apparently adopts an industry-wide "best
available technology" requirement.2 6 As in the Water Act, courts
may hear complaints under the Act only at the instigation of, or

with the sanction of, the State Board.

The Department of Environment ("Department") was estab-
lished by Presidential Notification 27 on November 1, 1980 to

plan, promote and coordinate environmental programs for the

Central government. Executive responsibilities for implementing
both the Air and Water Acts are carried out by the Central Pollu-
tion Control Board, which is now a unit of the Department. 28

The Department has introduced several environmental protec-

tion programs of varied nature and scope. But it has not begun to
build up a pollution monitoring network or an environmental im-

pact assessment process. The Department's modest accomplish-
ments thus far are further evidence that the importance of

environmental protection has yet to penetrate deeply into the

government.

III. THE SIGNIFICANCE AND PROSPECTIVE IMPACT OF INDIA'S

POLLUTION CONTROL LAWS

From the text of the Water and Air Acts, it would seem that

India has a viable regulatory strategy to tackle both water pollu-

tion and air pollution problems. But the Acts are neither readily
enforceable nor effective, and the elaborate administrative ma-

chinery they set up are poorly staffed and do little more than rou-

25. Air Act § 21.

26. By contrast, the Water Act apparently adopts an ad hoc requirement, based more or

less on the best practicable means to control pollution in a particular situation. See infra

notes 71-75 and accompanying text.

27. SeeJAIN, supra note 6, at 610. Presidential Notification is the equivalent of an Execu-

tive Order in the United States.

28. Id. at 602, 603. Sections 3 and 4 of the Water and Air Acts provide for the constitu-

tion of the Central and State Boards.
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tine paper work. The Acts are deficient in at least five areas:

(A) consent administration; (B) the structure of each Pollution

Control Board; (C) opportunities for public participation;

(D) availability of judicial recourse; and (E) setting of standards.

Each of these five defects will be discussed below.

A. Consent Administration

Prevention and control of water pollution is done through a
"consent" or permit procedure. Under the Water Act consent

has to be obtained from the State Pollution Control Board for a

new or altered drain outlet or for a new discharge of sewer efflu-

ents into a stream. 29 Similar provisions are incorporated under

the Air Act for new stationary sources specified in the schedule of
the Air Act. Under the two Acts, the Board may vary or alter

these conditions at any time, and may also revoke its consent.30

These ostensibly broad powers have never been invoked, and

bear little relation to the actual functioning of the Board.31

If, for example, an industry violates any conditions of the per-

mit, the Board technically can revoke its consent. But this simply

gives rise to a new application for consent, accompanied, per-

haps, by the applicant's appeal for political intervention on its be-
half in the interests of employment and economic development.

In the meantime, the polluter is likely to continue its polluting

activities in the absence of a permit and in violation of the Board's

order and authority. In practical terms, the Board's only recourse
is to institute a prosecution, the eventual outcome of which is

likely to be the imposition of a modest fine. Such prosecutions

are rarely effective against giant industries, their resourceful law-

yers, and often amenable judges. Prosecution is also a time-con-

suming process and thus a poor instrument for pollution control.

Furthermore, there is a loophole in the Water Act. Under

§ 25(7) a consent shall be deemed to have been given uncondi-
tionally on the expiration of a period of four months after initiat-
ing an application, unless the consent is actually given or refused

29. Sections 24 and 25 of the Water Act are the main provisions in this regard. Section

24 imposes a total prohibition on certain effluent discharges, while section 25 permits

certain effluent discharge within specified limits. Section 21 is the corresponding provi-

sion in the Air Act.

30. See Air Act § 37 and Water Act § 41.

31. This conclusion was confirmed in an interview with M. Parabrahman, Director of

Environmental Education, Department of Environment (March 8, 1985).
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before that date. 32 In practice, if the Board does not dispose of

all consent applications within this prescribed time, the effect is

an unconditional consent for those applications not yet consid-

ered.3 3 In view of the inefficient staffing and slow functioning of

the Boards, 34 this provision could validate otherwise illegal pol-

luting activities.

B. Constitution of the Boards

The Water Act and the Air Act contain elaborate provisions

concerning the constitution of the Central and State Boards. 35 A

close analysis of the structure, powers and functions of these stat-

utory agencies reveal that they are ill-suited to ensure the adop-

tion of adequate pollution control measures. Of the seven to
seventeen members of each Board, including the Central Board,

only two, the Chairman and Secretary, need have any expertise in

environmental matters. 3 6 There are no criteria prescribing quali-

fications for other nominees.

The government may nominate five government officials. In

practice, most of these government-appointed officials are agency

heads who are already overburdened with other assignments. 37

32. By contrast, under the U.K. Control of Pollution Act, 1974 § 34(2), if an application

is neither refused nor granted within a period of three months, it is deemed to have been

refused.

33. According to the Member Secretary of the Kerala State Pollution Control Board, the

Board often cannot keep pace with the permit applications, and numerous permits have

been issued without staff reviews, under the "deemed consent" provision discussed

herein. Interview with Venugopalan Nair (December 1, 1983). The authors have found no
instances where such "deemed consent" orders were subsequently challenged or revoked

by a State Board.

34. See Water Act § 3 and § 4. It is not surprising that the Boards are often short-

handed: only the Secretary serves full-time, while the Chairman may serve either full- or

part-time, at the State's discretion. See Chandrasekharan, Structure and Functioning of Envi-

ronmental Protection Agency: A Fresh Look, in LAW AND ENVIRONMENT, supra note 14, at 179 n.6.

35. See Water Act § 3(2) and § 4(2); Air Act § 4(2). In practice most State Boards and

the Central Board have between 15 and 17 members, more than half of whom are govern-

ment officials or representatives of government controlled companies. Interview with M.

Parabrahman, supra note 31. See also Chandrasekharan, supra note 34, at 180-82.

36. One academic lawyer has suggested that all Board members should be experts in

environmental protection. Chandrasekharan, supra note 34, at 183.

37. For example, the government of the State of Kerala regularly appoints the following

officials to the board: (1) Director of Health Services; (2) Director of Industries and Com-

merce; (3) Director of Agriculture; (4) Director of Fisheries; (5) Chief Inspector of Facto-

ries and Boilers. When any of these officials are replaced, the new office-holder
automatically succeeds to Board membership. When a Board member cannot attend, he

or she typically sends a substitute-usually a subordinate within the member's agency.
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This hampers the efficiency and continuity of the Board. The

inefficiency of the Boards is exacerbated by the fact that all erst-

while State Water Boards now function also as Air Boards.3 8

The State Boards have never been adequately staffed, and lack

the capability or resources to perform the various functions pre-

scribed by the Water Act, let alone the Air Act. The Kerala State

Pollution Control Board (KSPCB), one of India's most active

State Boards, has a professional staff of twelve, most of whom are

concerned with record-keeping.3 9 None function as monitors, in-

spectors or legal counsel. The Board's annual budget is barely

enough to cover staff salaries and modest travel expenses for the

Chairman and Secretary.
40

The major polluters in India today are governmental plants and

facilities rather than private individuals or corporations. Huge

segments of Indian industry are in the public sector, including

iron and steel, coal, oil and natural gas, agrichemicals and most

power plants. A Board composed of government nominees may

be inclined to look benignly at the pollution consequences of

public sector operations.

There is, in short, excessive governmental control over the

Board. The members are nominated by government, and serve at

the pleasure of the government. 4
i The Board itself may be super-

seded by the government. 42 Both Acts empower the government

to give directions to the Boards. 43 Such directions are declared to

be binding on the Board. This government hegemony, while

fairly common in India, has been broadly criticized by academics

and others at various national seminars on pollution problems. 44

The Central Board functions as an advisory body within the De-

partment of Environment. It may institute prosecutions, but has

no enforcement powers. To be effective, the Central Board and

the State Boards must have the power to impose penalties on

non-complying industries, and, if necessary, to order an industry

38. The Kerala Water Board is now named the "Kerala State Pollution Control Board"

and oversees both water and air pollution control.

39. Interview with Venugopalan Nair, supra note 33.

40. The authority to set salaries is granted under § 12(3) of the Water Act. For details

on salaries, seeJAIN, supra note 6, at 293-295.

41. Any member of the Board may be removed from office by the government under

§ 5(3) of the Water Act. The Air Act has no such provision.

42. Water Act § 61 and § 62; Air Act § 47 and § 48.

43. Water Act § 18; Air Act § 18.

44. See, e.g., Chandrasekharan, supra note 34, at 177-183.
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to shut down. The Boards should function as independent regu-

latory agencies4 5 and should collaborate with industry to develop

the best practicable means of pollution control. 46

C. Public Participation

Pollution control decision-making in India may be broadly clas-

sified into three stages, viz. the inquiry stage; the permit-granting

stage; and the stage of appeal from the State boards' administra-

tive rulings and permit conditions. Public participation can be ex-

tremely valuable at each of these three stages. Since the public's

interests are deeply affected by pollution of air and water, one

may reasonably expect that the public should be given opportuni-

ties to be heard at all stages of pollution control decisions. Sec-

tion 25(3) of the Water Act empowers the State Board to "make

such inquiry as it deems fit in respect of the application for con-

sent and in making such inquiry it may follow such procedure as

may be prescribed." The Air Act contains a similar provision.47

In practice, the Board merely dispatches an officer to visit the

premises of the permit applicant to verify information given by

the applicant. This officer has no mandate to consult with mem-

bers of the general public.48

The two laws, in fact, do not give the public the right to partici-

pate in the Board's decisions at any of these three critical stages.49

Nor do the rules framed by the State Boards refer to any public

inquiry or other sort of public participation. 50 Moreover, the per-

mit applications made by industries are never published by the

Board. 51 Even after a permit is granted, only persons "interested

in" or "affected by" a Board's permit may scrutinize the contents

45. The State Boards should be subject to the authority of the Central Board, and the

Central Board should be subject to policy direction from the Department of Environment.

46. See, Chandrasekharan, supra note 34 at 183.

47. Air Act § 21(3).

48. Interview with M. Parabrahman, supra note 31.

49. There is, in general, no tradition of public participation in government decision-

making in India. See generally Leelakrishnan, Public Participation in Environmental Decision

Making in LAW AND ENVIRONMENT, supra, note 14, at 187.

50. See, e.g., Water (Prevention and Control of Madhya Pradesh Pollution) Rules, 1975,

reprinted in JAIN, supra note 6, at 290-299.

51. Secrecy about industrial emissions and effluents also prevailed in the United King-

dom prior to the Control of Pollution Act of 1974. See ROYAL COMMISSION ON ENVIRON-

MENTAL POLLUTION, POLLUTION CONTROL PROGRESS AND PROBLEMS, at 6 (Fourth Report,

Cmnd. 5780) (Dec. 1974).
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of any such permit. 52 Anyone else must obtain exceptional per-

mission from the Board. Such permission is normally denied to

members of the general public. 53 The public is thus left com-

pletely in the dark as to the particulars of the pollutants dis-

charged into water or air, and the polluters discharging them.

In any effective pollution control program in a developing

country, the interests of industry tend to weigh more heavily than
in developed countries. But there is no need for the interests of

industry to supplant the public's interest in a clean and healthy

environment. India need not sacrifice public participation to safe-

guard industry. Industry is amply protected under the consent

administration (permit) procedure prescribed by India's air and
water laws. Both government, which is often the polluter, and

private industry are well represented on the permit-granting Pol-

lution Control Boards. 54 By contrast, the Boards generally do not

include public interest advocates. 55 Thus, the public interest is

represented only on the rare initiative of the Pollution Control

Boards .56

Although the comparable pollution control laws of the United

States and the United Kingdom were consulted by the drafters of
India's clean air and clean water legislation,5 7 the public partici-

pation elements of those two nations' processes for environmen-

tal decision-making were systematically ignored. 58 In the United

52. Water Act § 25(6) and Air Act § 51(2). The Acts do not define such persons. Ac-

cording to Venugopaplan Nair, supra, note 33, the "Boards have interpreted these terms to

exclude the general public." See also Leelakrishnan, supra note 49, at 198 (agreeing with

this statement).

53. Author's interview with Professor M.K. Prasad, a director of Kerala Sastra Sahitya

Parishad (Kerala People's Science Movement) (Dec. 2, 1983). See also Leelakrishnan, supra

note 49, at 200.

54. See supra note 35.

55. Interview with Venugopalan Nair, supra note 33.

56. In addition, as discussed previously, there are overwhelming hurdles to judicial re-

course by private citizens; no public participation exists in the permitting process; and a

permit is deemed to have been granted if it is not acted upon within four months after

application. See supra notes 30-34, 49-53 and accompanying text.

57. See EVIDENCE SUBMITTED BEFORE THE JOINT COMMITrEE ON THE PREVENTION OF

WATER POLLUTION BILL (1969) (Vols. 1 and 2, Rajya Sabha Secretariat, New Delhi); RE-

PORT OF THE JOINT COMMITTEE ON THE AIR (PREVENTION AND CONTROL OF POLLUrION) BILL

1978 (Lok Sabha Secretariat, New Delhi).

58. Leelakrishnan, supra note 49, at 187. One may speculate on the reasons for ignor-

ing public participation in the legislative scheme: fear of controversy and avoidable delay,

and a belief, on the part of legislators and other government officials, that members of the

general public are too unsophisticated to appreciate the nuances of a complex scheme or

to adequately consider the country's economic development needs.
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States, public participation is an inherent part of the N.E.P.A. en-
vironmental impact assessment process, required of all federally

supported projects. 59 In the United Kingdom, environmental

groups and associations, as well as concerned industrialists, are

consulted by the authorities responsible for developing and im-

posing "the best practicable means" to control air and water

pollution.
60

Opportunities for public participation in governmental deci-
sions have encouraged the emergence of "public interest" groups
in the United States. These groups have helped to identify envi-
ronmental and wildlife interests deserving protection, produced

relevant evidence and arguments suggesting appropriate courses

of action, and narrowed the gap between government agencies

and the people, thereby serving the administrative process. 61

Protest movements have formed in India only in a few instances

of gross environmental despoliation. 62 These citizens' efforts
have at least forced the government to set up inquiry

committees.63

D. Obstacles to Judicial Recourse

As already noted, India's pollution control laws confer no effec-

tive enforcement powers. Although violators of permit condi-

tions are criminally liable, 64 the State Boards may impose no fine

or other punishment on their own authority. They must initiate a
prosecution, with the aid of the state's (public) prosecutors. Such
prosecutions are costly, uncertain, and slow, and rarely result in

convictions.65

59. See National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-4347 (1982).

60. See Bates, Public Participation Under Control of Pollution Act, 1974, 1979 J.P.L. 205 at

209, cited in LAW AND ENVIRONMENT, supra note 14, at 193 n.18.

61. Gellhorn, Public Participation in Administrative Proceedings, 81 YALE L.J. 359, 403

(1972).

62. The campaigns against the Zuari Agro Chemicals in Goa, the Orient Paper Mills in

Amlai and the Gwalior Rayons in Mavoor are a few occasions where citizens protested and

agitated against environmental pollution. For a narrative of a more publicized movement,

see DRAFT ENVIRONMENTAL REPORT, supra note 5, at 65 (discussion of the Chipko

movement).

63. The Kerala Sastra Sahitya Parishad, a voluntary agency, spearheaded the campaign

against the Gwalior Rayons, Mavoor, in the State of Kerala.

64. See Chandrasekharan Pillai, Criminal Sanctions and Enforcement of Environmental Legisla-

tion, in LAW AND ENVIRONMENT, supra note 14, at 201-208.

65. As of 1981, out of the dozens of court cases brought by the Central Water Board,

fewer than ten percent of the offenders had actually been penalized. See Chhatrapati

Singh, "Legal Policy for the Control of Environmental Pollution", in LAw AND ENVIRON-
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The two Acts not only deny the public the right to seek court

enforcement of the Acts' provisions; they expressly bar the courts

from "taking cognizance of any offence (under these Acts) except

on a complaint made by, or with the previous sanction in writing

of, the State Board." 66 Thus, the right of a private citizen to initi-

ate a prosecution is not recognized. 67 An appeal against the per-

mit order of the Board is available only to the person aggrieved,

i.e., the person who was denied a permit. 68 Although the Board's

permit actions may have far-reaching pollution consequences, the

public has no recourse. Equity jurisdiction is also unavailable to

enforce the Acts. For example, Section 58 of the Water Act speci-

fies that "no injunction shall be granted by any court or other

authority in respect of any action taken or to be taken in pursu-

ance of any power conferred by the Act." 69

Citizens lawsuits are encouraged under the United States Clean

Air and Clean Water Acts, 70 and often succeed in enjoining par-

ticular pollution-causing activities. In India, the only avenue for

citizen response is public demonstration and other forms of civil

agitation.

E. Setting of Standards

To be enforceable in a court of law, air and water quality stan-

dards must be set out clearly and explicitly. Since the setting of

standards involves broad administrative discretion, the two Acts

MENT, supra note 14, at 6. The penalties prescribed by the Act are de minimis-hardly suffi-

cient to induce compliance. ld at 8. Moreover, in the rare instance where a Board may be

willing to commit its staff time and resources to prosecute an offender, the normal proce-

dural delays of the Indian Court System will inevitably be encountered. Years may pass

before a final decision is reached. Id. at 4-7.

66. See Water Act § 49 and Air Act § 43.

67. A civil suit for nuisance can certainly be brought by any individual. But Indian tort

law is not well developed; court fees in the amount of 5% of the claimed damages must be

posted in advance; there are no contingent fee arrangements; typical tort litigations take

ten to fifteen years; and damage awards are very modest.

68. See Water Act § 28 and Air Act § 31.

69. See also Air Act § 46. But the Board apparently may apply to a court to restrain a

would-be polluter from causing pollution. See Water Act § 33.

70. Water Quality Improvement Act, Pub. L. No. 91-224, §§ 101-205, 84 Stat. 91

(1970), codified at 33 U.S.C. §§ 1257-1376 (1982)(Clean Water Act); Air Pollution Preven-

tion and Control Act, Pub. L. No. 91-604, 84 Stat. 1676 (1970), codified at 42 U.S.C.

§§ 7401-7642 (1982)(Clean Air Act). See, e.g., Clean Air Act, § 304(a)(1) (individual per-

mitted to bring action for injunctive relief against any person violating statutory

standards).
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might have been expected to lay down elaborate procedural

requirements.
7'

The State Board is the standard-setting authority under the

Water Act: "No person shall knowingly cause or permit any poi-

sonous, noxious or polluting matter determined in accordance with

such standards as may be laid down by the State Board. ,"72 Sec-

tions 24-26 of the Water Act require varying standards for differ-

ent regions. The actual standard in a particular area depends

upon the number and type of industries, their location and the

quantity of water in the stream. However, §§ 24-26 of the Water

Act offer little guidance to the Board in setting proper standards.

The Air Act contains no comparable provisions for varying, ad

hoc standards.

In practice, instead of evolving their own standards as envi-

sioned by the Water Act, the Boards tend to follow general stan-

dards prescribed by the Indian Standard Institute (ISI). 73 But

since the ISI standards on industrial effluents are uniform, they

serve only to guide the pollution control boards.74 Each Board

determines what variations from the prescribed standards it

should allow in a particular case. 75

The Acts contain no provision for influencing, much less con-

trolling, industrial siting decisions. Appropriate siting of indus-

tries should become a primary tool in protecting areas that are

densely populated or evironmentally sensitive. But the Board's

consent can be sought only after a site is chosen and approved by

71. Compare with the many procedural requirements in the United States Clean Water

and Clean Air Acts. See § 307 of the Clean Air Act.

72. Water Act § 24(l)(a) (emphasis added). The establishment of the Department of

Environment has not altered the standard-setting responsibility of the state Boards.

73. The ISI has a Water Sectional Committee, consisting of the Chairman of the Central

Pollution Control Board and thirty-three other members. A water and effluents sub-com-

mittee is also similarly constituted. These committees evolve their standards in consulta-

tion with experts and affected parties. See Jain, Water (Prevention and Control of Pollution) Act,

1974: Basic Legal Issues, in LAW AND ENVIRONMENT, supra note 14, at 147.

74. Standards have been developed for industrial effluents, sewage effluents and stream

quality. Id. According to S.N.Jain, "The industrial effluent standards approved by ISI are

based on the following considerations:

(a) Information available from overseas agencies;

(b) Techno-economic feasibility of treatment techniques;

(c) Protection of the environment;

(d) Likely damage to the receiving media;

(e) Usage of receiving waters."

Id. at 147-148.

75. M. Parabrahman, supra note 31.
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the Ministry for Industry at the state or Central level. 76 This gives

the Board no leverage to influence the site selection process.

Given only a choice between granting and denying a permit, insti-
tutional and political pressures prevent the Board from denying a

permit on grounds of poor siting. Furthermore, there is no re-

quirement in either Act for the preparation of environmental im-

pact assessments in connection with planned new sources of

pollution.
77

Since the application of standards is a quasi-judicial determina-

tion, one might expect the Board to give notice to affected parties

and to offer them an opportunity to be heard, as is done in the

United States and the United Kingdom. 78 No such procedural
due process refinements are offered under India's Air and Water

Acts.
The Acts lay down no specific criteria for monitoring or limit-

ing emissions from either stationary or mobile sources. The im-
plementation of the Acts is impaired by the complete absence of

monitoring equipment and personnel, and most Boards have

taken no initiatives to remedy this situation. 79

Some of the most blatant defects in India's two pollution con-

trol laws have been reviewed above. Yet the Acts are not com-
pletely hollow. The Pollution Control Boards could accomplish

quite a bit if they resolved to use the Act's limited powers to their

fullest extent. Such a resolve can only be brought about through
public pressure. Until such pressure is brought to bear, adminis-

trative inertia is likely to continue to render these Acts relatively

ineffective.

IV. TOWARDS BETrER ENFORCEABILITY

The structure and functions of the existing Boards are quite

unsuited to effective pollution control. The Boards need compe-

76. Id.

77. See DRAFT ENVIRONMENTAL REPORT, supra note 5, at 148.

78. See, e.g., (U.K.) The Control of Pollution Act, 1974, Ch. 40, §§ 36-41; Air Pollution

Prevention and Control Act, Pub. L. No. 91-604, § 307, 84 Stat. 1707 (1970); Navigation

and Navigable Waters Act, Pub. L. No. 92-500, § 509, 86 Stat. 892 (1972).

79. The Boards could, for example, bring some of these monitoring deficiencies to the

attention of the press and help arouse public opinion in favor of remediation. To date,

they have not undertaken direct actions of this type.

The Maharashutra State Pollution Control Board has recently acquired sophisticated

pollution monitoring equipment, with the support of the Bombay city government. It is

unclear whether this development will be followed in other states.
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tent leaders who are experts in the fields of environmental sci-
ence, technology, management and law. The Air and Water Acts
need to be amended so that the implementing agencies-the

Central and State Boards-are adequately staffed by fulltime pro-
fessionals empowered to set precise permit conditions and en-
force compliance with their permits. Permits should be issued
only after all interested parties, including the general public, have
had an opportunity to be heard. The permits need to specify pol-
lution ceilings and precise control methods or technologies. 80

Staff and monitoring equipment must be provided by state gov-
ernments to each Board, enabling it to monitor its permittees.

Each Board must be empowered to issue cease and desist or-
ders when pollution levels exceed the permitted ceilings, or when
unusual climate conditions, such as drought, warrant emergency
intervention by a Board to protect public health. Failure to com-
ply with such cease and desist orders should be grounds for revo-
cation of a permit, which would have the effect of closing a plant.
The Board should also be empowered to impose substantial fines
on non-complying permittees. The permittee (or former permit-
tee) should have the burden of appealing to the "Appellate Au-
thority" 8 1 for the restoration of the permit or remission of the

fine.

Since India's existing courts are already overworked, separate

tribunals should be created to try claims based on pollution-re-
lated offenses. A permanent administrative tribunal should con-
stitute the "Appellate Authority" under the two Acts. Such a
tribunal would relieve the workload of courts of general jurisdic-
tion and would make access to justice easier and speedier. It
could follow less formal and more flexible procedures than are
followed by courts of general jursidiction. Additionally, it could
be vested with powers not only to try cases brought before it, and
impose appropriate criminal penalties, but also the suo moto power
to take up issues on its own initiative. Appeals on questions of
both fact and law could be taken to the High Court of each state,
and from there to the Supreme Court of India. Such a role for
the judiciary would enable courts to assume a meaningful role in
environmental protection.

80. Guidance on best available control technologies can be obtained from two govern-

ment-supported organizations: the Indian Standards Institute (ISI) and the National Envi-

ronmental Engineering Research Institute (N.E.E.R.I.).

81. Water Act § 28 and Air Act § 31.
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V. ALTERNATIVE DIRECTIONS

There are, in fact, little-used provisions under the Indian Crim-

inal Code, the Criminal Procedure Code, and the Civil Procedure

Code which could be used to abate pollution.8 2 Until recently the

power bestowed by § 133 of the Criminal Procedure Code had

never been tapped.83 The recent Supreme Court decison in the

Ratlam Municipality Case8 4 exhibits the scope and potency of this

provision. Section 91 of the Civil Procedure Code, as amended in

1976, also facilitiates the institution of civil suits against pollution

excesses.
85

These are only a few of the directions that could be pursued by

aggressive "public interest" lawyers and environmental groups to

supplement the currently ineffective pollution control regime in

India and to show polluters that members of the public are pre-

82. Among the cases decided under these provisions, see Govind Singh V. Santi Swarup, 2

S.C.C. 267 (1979), where the smoke emanating from a bakery chimney was found injurious

to the health of nearby residents. Under § 133 of the Code of Criminal Procedure, the

sub-divisional Magistrate ordered the bakery closed. The Supreme Court upheld the Mag-

istrate's order. See CODE OF CRIMINAL PROCEDURE (V OF 1898), § 133 [hereinafter cited as

INDIA CODE CRIM. PRO.].

The Indian Penal Code (INDIA PEN. CODE) provides for the punishment of anyone who

fouls the water of any public spring or reservoir or who makes the atmosphere injurious to

health. See INDIA PEN. CODE §§ 277, 278.

The Indian Penal Code §§ 268, 269, 277, 288 and 290 were the basis for prosecuting

the directors and managers of a rayon factory for polluting the Chambal River. The

Madhya Pradesh High Court held that the directors and other officials could not be prose-

cuted unless a specific act or omission were attributed to them and there was mens rea on

their part. See Babulal v. Chanshyamadas Birla, reprinted in JAIN, supra note 6, at 639.

These Penal Code provisions have remained largely dormant because the small number

of practicing public interest lawyers are deterred by the length and expense of trials and

the difficulty of establishing criminal liability. They have tended to focus their scarce time

and resources on cases that have already attracted wide publicity or have been the subject

of a public demonstration.

83. INDIA CODE CRIM. PROC. § 133 empowers the District Magistrate inter aia to issue

orders prohibiting noxious effluent discharges into the rivers.

84. 1980 A.I.R. 1622 (S.C.). In this case, the residents of a locality within the limits of

Ratlam Municipality, tormented by the stench caused by open drains and public excretion

by nearby slum dwellers, demanded that the Magistrate, under § 133 of the INDIA CODE

CRIM. PROC., require the municipality to do its duty to protect the interests of the public.

The Magistrate gave directions to the Municipalilty to draft, within six months, a plan for

removing the nuisance. On appeal, the Sessions Court reversed the order, but the High

Court later approved the order of the Magistrate. On further appeal, the Supreme Court

also affirmed the Magistrate's order-nine years after the original suit was instituted.

85. Section 91 of the Code of Civil Procedure of 1908 allowed suits against public nui-

sances only by or with the sanction of the Advocate General. The 1976 amendment made

it easier for the general public to sue "with the leave of the court" in cases of public

nuisance and other wrongful acts affecting the public.
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pared to defend India's air and water resources with all available

means.

VI. CONCLUSION

We have attempted to assess the effectiveness of India's pollu-

tion control system by examining the defects in the two relevant

laws and by indicating that even those portions of the laws that

are not defective on their face lose their intended impact because

they are not implemented.

It has become axiomatic to say that political will is lacking. If

India's Prime Minister determined to make pollution control a

high priority, resources could be made available for trained tech-

nical staff, monitoring equipment and legal enforcement. The

Seventh five year plan8 6 (1985-1990) could reflect these new pri-

orities, and simple legislation could be enacted to empower the

Pollution Control Boards to enforce the law and prescribe pun-

ishment severe enough to deter evasion and insure compliance.

Ultimately, executive initiative of this kind comes from a per-

ception of public interest and public need. It is much easier to

perceive such interest and need when citizens clamor for reform.

In the wake of the Bhopal disaster, and in the midst of widespread

awareness of environmental damage and calls for more effective

control, the time seems ideal for improving India's pollution con-

trol system. People have short memories, and calls for environ-

mental improvement tend to be episodic. If action is not taken

soon, it may take years-and another disaster-before India's pol-

lution control system is strengthened.

86. Under India's planned economy, the Central Government, with the help of a Plan-

ning Commission, lays down plans for national development for the coming five years. See,

e.g., Indian States Asked to Set Up Environment Departments, 6 UNITERRA 15 (July/August 1981)

(U.N.E.P. report on India's sixth plan).
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Abstract  

The Issue Protection of environment has become one of the major global issues in 21st century. 

Man's conquest over the nature and his capacity to manipulate his environment through scientific 

and technological accomplishment has made him callous not only toward himself but towards 

other living creatures, plants, living organisms and macro-organisms. The technological 

advancement and economic developments have brought comforts to many, but unfavourable to 

our ecosystem in many ways. There are different kind of pollutions such as Water pollution, Air 

Pollution, Environmental pollution, Soil pollution, Oceanic pollution, food pollution, fossil fuel 

pollution etc. Many contaminations mixed in solid form and liquid form in water and gaseous 

form with the air caused Ozan depletion and global warming in the earth. In June 1992 the World 

Community met at the Earth Summit held in Rio de Janerio, is also known as Rio Convention to 

formulate new global policies to deal with the environmental degradation and to protect, promote 

and conserve the environment. The developed countries should help the developing countries in 

conservation and preservation of environment. The process of rapid industrialization, increasing 

population, imbalances in economic activities and exploitation of natural resources have resulted 

in environmental crisis in India. So this paper tries to find out the necessary legal sanctions for 

the polluters who are sole responsible to pollute our environment. 

Key words: Environmental pollution, Industrialization, Convention, Water and air pollution, 

Population, Exploitation 
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Introduction 

Environmental pollution is an alarming issue all over the globe. It includes water pollution, air 

pollution, soil pollution, thermal pollution, food pollution etc. Single most important factor 

responsible for environmental pollution is the phenomenal growth of industries in India. The 

incidence of discharge of industrial effluents into the rivers and emission of industrial pollutants 

in the air have increased substantially. In 1984 the country witnessed the World's worst industrial 

disaster caused by emission of methyl isocyanate gas in Bhopal taking a toll of more than 2800 

lives and many were injured. Social response to the environmental pollution has been luke-

warm, apathic and of ignorance. Like many countries, India has also enacted special legislations 

to deal with the environmental pollution. The use of criminal sanctions for environmental 

violations has been sanctified in all the countries which have legislations dealing with 

environmental matters. However, the competing demands of industries, the need for accelerated 

economic development, the pressure of population growth, the powerful pressure groups and the 

lack of political will have combined together to make the enforcement of criminal sanctions 

against environmental violators difficult in India. Moreover, there are several limiting factors of 

criminal justice system and of criminal sanctions that have made the enforcement of 

environmental laws, a complex and messy affair. Penal provisions are contained in not less than 

300 other legislations that directly or indirectly touch the environmental matters. Most of these 

legislations provide for legal action against the offender involving the present machinery of 

criminal justice in the normal way. An examination of the enforcement of all the enactments is 

not intended here. It is proposed to examine the criminal sanctions contained in three important 

environmental legislations, namely, the Water (Prevention and Control of Pollution) Act, 1974, 

the Air (Prevention and Control of Pollution) Act, 1981 and the Environment (Protection) Act, 

1986.  This Article provides a short background of the enactment of environmental legislations 

and makes an analysis of the nature and type of environmental offences, the nature of criminal 

liability, the penal sanctions for the study.  

Legislative Laws 

The history of environmental legislation shows that water pollutions was one of the first 

environmental problems to receive governmental attention. The Indian Penal Code was the 
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general law to prohibit fouling of water, mischief and public. The first water pollution laws were 

enacted at the State level. Odisha was the first state to have such a law in 1953 followed by many 

other states. The Water (Prevention and Control of Pollution) Act was enacted in 1974 in India. 

The United Nations Conference on Human Environment was Introduced at Stockholm in June, 

1972. India participated in that Conference where decisions were taken to take appropriate steps 

for the preservation of natural resources of the earth which included preservation of environment 

and prevention of pollution of air and water. The Government of India was a signatory to the 

policy statement of the United Nations and decided to implement these decisions. The then 

Prime Minister Mrs. Indira Gandhi took considerable interest in environmental protection. She 

created at the Centre a Department of Environment under her own stewardship. In 1976 through 

a constitutional amendment Articles 48A and 51A (g) were added which gave direction to the 

state to protect environment through legislation and cast a social responsibility on the citizen to 

protect and improve environment. Thus, protection of environment becomes a high value which 

is reinforced through the rites of criminal stigmatization of those who violate the norms intended 

to preserve that value. With a view to giving protection to the wild animals and birds, 

particularly the rare species which were facing extinction, the Wild-life (Protection) Act. 1972 

was enacted. The next area receiving the Governmental attention was air pollution. Concern over 

air pollution in Indian cities has only recently been expressed. 80 per cent of India's industries 

are concentrated in eight or ten large industrial centers which include Ahmedabad, Bombay, 

Calcutta, Cochin, Hyderabad, Jaipur, Kanpur, Madras, New Delhi and Nagpur. In 1974, a society 

for creation of awareness and for preservation of clean environment was established in Bombay. 

This society for Clean Environment (SOCLEAN) gave impetus to the creation of similar 

organizations in almost all major industrial cities. These non-government Organizations (NGOs) 

motivated the governmental machinery to introduce in 1978 the Air (Prevention and Control of 

Pollution) Bill which became an Act in 1981. The Department of Environment was up graded 

into the Ministry of Environment and Forest in 1985. Conservation of natural resources and 

protection of environment received judicial attention through public interest litigation. A 

Committee appointed by the Central Government under the Chairmanship of Mr. N.D. Tiwari 

dug out not less than 300 legislations which have direct or indirect bearing on the problem of 

environmental pollution.  Next important area which has received maximum public attention is 

conservation of forest. Two prominent Environmentalists Mr. Sundarlal Bahuguna and Baba 
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Amte have vociferously pleaded for conservation of forest. The former is creator of the Chipko 

movement. The 1976 Constitutional Amendment put 'forests' in the Concurrent List of the 

Constitution which paved way for enactment by the Central Government the Forest 

(Conservation) Act, 1980 to supplement the Indian Forest Act, 1927 and to accommodate diverse 

interest associated with forest resources. The Forest (Conservation) Act was further amended in 

1988 to provide for leasing of forest land or a portion thereof and introduces penal provision for 

contravention of the Act. Deadly gas emission from Union carbide's pesticide industrial unit in 

Bhopal in 1984 shook the nation as well as the whole world. The Government of India enacted 

another important legislation known as the Environment (Protection) Act, 1986. The Act was 

passed for following objectives : Protections, regulation of discharge or emission of 

environmental pollutants, handling of hazardous substance likely to cause harm to human beings, 

other living creatures, plants etc. to provide speedy action in the event of accidents threatening 

environment and providing deterrent punishment to polluters. Lately the Motor Vehicles Act, 

1988 has replaced the earlier legislation and provided for more deterrent penalty for excessive 

discharge of noxious gas.The enforcement machinery for legislations dealing with pollution of 

water, air and environment protection is basically same. The Central Pollution Control Board and 

the State Pollution Control Boards are charged with the responsibility of implementation of 

pollution laws. The Environment (Protection) Act 1986 envisages creation of a separate authority 

under direct control of Central government. Three tools have been given to Water Boards : 

granting of license to new industries, reviewing pollution control measures in existing industries 

and prosecution of offenders.  

Nature of Environmental Offences 

 The environmental offences are not homogeneous. They have been recognized as a class in itself 

which has a whole set of Independent characteristics. Most of the environmental violations 

committed by an individual or a body or an Institution are of the regulatory nature. They are 

enforced both by the penal sanctions as well as administrative actions. They differ from 

traditional crimes in more than one way. They may not possess all the attributes of a crime. A 

traditional crime involves the following ingredients: 

 (1) Certain external consequences (harm) 

 (2) which are legally forbidden 
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 (3) conduct: mens rea 

 (4) a causal' relationship between the legally forbidden harms and the voluntary misconduct and  

(7)  punishment 

 In cases of environmental offences some of the above principles have been deviated from or 

modified. Being regulatory offences, the environmental violations are not as well defined as 

other offences. Further, the cause and effect relationship are underfitted in environmental 

pollution. It is very difficult for legislature to predetermine as to what will be the real effect, 

when the actual impact will occur, who will be the sufferer and what will be the character of 

'harm'. One single environmental violation may give rise to multiple harm to numerous sufferers 

both human beings and non-human objects. The harm may not be immediate but may have 

remote impact. By contract traditional crimes in great majority of cases causes a specific 

prescribed mode of harm to an ascertainable victim. The time lag between offence and the harm 

is fractional and causal relation easy to establish. The dispersion of crime is generally localised 

whereas environmental pollution may have wide dispersion even beyond national territories. The 

victim-offender relationship remains blurred in environmental violations. Generally, it is degree 

of social danger that is more important in environmental pollution. Types of Environmental 

Offences are as follows: 

 (1) Basic offence: The basic offence has reference to the core prohibition under a statute to 

secure the very object for which the statute was enacted. Such offences are in the nature of 

violations of prescribed standard for discharge or emission of pollutants  

(2) Auxiliary Offences: They are offences auxiliary to basic offences. Usually they are in the 

nature of-(a) Violation of consent clause, (b) failure to comply with directions, and (c) failure to 

give information of an accident causing pollution.  

(3) Offences against enforcement: They have reference to the class of such offence which hinder 

the implementation of provisions of the statute either due to failure to provide necessary 

information  by wilful interference in due discharge of functions by the enforcement officials or 

agency.  
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Under Environment (Protection) Act , the power is vested in the Central Government under its 

rule-making power to prescribe 'standards of quality of air, water and soil for various areas and 

purposes' and 'the maximum allowable limit of concentration of various environmental pollutants 

(including noise) for 'hazardous substances'. The following are core offences under various 

environmental legislations. The water (Prevention and Control) Act, 1974 Section 24 "(1) subject 

to provisions of this Section-(a) no person shall knowingly cause or permit any poisonous, 

noxious or polluting matter determined in accordance with such standards as may be laid down 

by the State Board to enter (whether directly or indirectly) into any stream or well, or sewer or 

on land (b) no person shall knowingly cause or permit to enter into any stream any other matter 

which may tend, either directly or in contravention with similar matters, to impede the proper 

flow of the water of the stream in a manner leading or likely to lead to a substantial aggravation 

of pollution due to other causes or of its consequences". (The above provisions are subject to 

exceptions and exemptions contained in sub-section (2) and (3). The Air (Prevention and Control 

of Pollution) Act, 1981 Section 22 of the Act provides : "No person operating any industrial 

plant in any air pollution control area shall discharge or cause or permit to be discharged the 

emission of any air pollutant in excess of the standards laid down by the State Board..." 

The Environment (Protection) Act, 1986 Section 7 provides : "No person carrying on any 

industry, operation or process shall discharge or emit or permit to be discharged or emitted any 

environmental pollutant in excess of such standards as may be prescribed". Section 8 Provides : 

"No person shall handle or cause to be handled any hazardous substance except in accordance 

with such procedure and after complying with such safeguards as may be prescribed". Most 

important characteristic of these offences is that they belong to the category of strict liability 

offences." Except Section 24 of the Water Act which uses the word 'knowingly' other statutes do 

not use this word. An inference could be drawn that the legislature do not require proof of mens 

rea and the prohibitions are absolute in their nature. Strict liability offences do not require proof 

of intention, recklessness or even negligence as to one or more elements in the actus reus. The 

above statutes use the word 'cause' which has been interpreted as importing strict liability. In an 

English case Alphacell Ltd. v. Woodward, the House of Lords held that the defendant company 

was quality of 'causing polluted matter to enter a river contrary to Section 2(1)(a) of the River 

(Prevention of Pollution) Act, 1951." Lord Salmon stressing the public importance of preventing 

pollution ruled, that prosecution need not discharge the impossible burden of proving that 'the 

31



pollution was caused intentionally or negligently' and if prosecution is put to that burden 'a great 

deal of pollution would go unpunished'. The courts are greatly influenced in their interpretation 

of statute by the degree of social danger which they believe to be involved in the offence in 

question. Environmental pollution is one of such offences where the degree of social danger is 

always uppermost in the mind of the judge and where strict liability has to be invoked for the 

protection of society. The use of word 'knowingly cause' or 'permit' in Section 24 of the Water 

Act indicates that the accused should have prior knowledge before causing the pollution. It can 

not be said that use of 'particular word will import mens rea into an offence. No single word is 

conclusive. Even 'knowingly' is susceptible to different connotations as regards to various 

elements of actus reus of pollution. It may, be observed that 'knowingly' is restricted to a 

conscious action on the part of the offender in causing the discharge. The existence of this word 

does not take away the offence under Section 24 of the Water Act from the pale of strict liability 

as far as other elements of actus reus are concerned. A better course would be to drop the word 

'knowingly' altogether from the provision for pollution caused knowingly or unknowingly has 

disastrous consequences. It is desirable that criminal liability for environmental offences should 

be 'based on 'no fault principle. These offences are part and parcel of the basic offences and are 

created to help in attaining the purpose of the statute. Some of them are administrative in nature. 

The legislature may allow an activity with leave or license of the implementation authority. An 

activity without such consent may amount to an offence under the statute. Section 25 of the 

Water Act puts restriction on a new or altered outlet for discharge or a new mode of discharge or 

to establish any industry, operation or process or treatment or disposal system which is likely to 

discharge sewer or trade effluent into a stream or well or sewer or on land without the previous 

consent of the State Board. Section 26 of the Water Act applies to existing industrial units which 

have been discharging pollutants. It makes obligatory on every person who was discharging any 

sewer or trade effluent into a stream or well or a sewer or on land previous to commencement of 

this statute to make application for consent within a specified period. The State Board may grant 

consent in the manner provided in Section 25 of the Act. Section 21 of the Air Act 1981, 

prohibits without the consent of State Board, operation of any industrial plant in any air pollution 

control area. Consent has to be obtained by person who starts a new industrial plant as well as 

person already operating any industrial plant. Consent is granted subject to conditions laid down 

in Sub-section (5) for installation of control equipment and its subsequent maintenance. The 
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conditions have to be complied within specified period. If any person transfers his interest in the 

industry to the other person that person shall be deemed to have obtained the consent. Both under 

Water Act and Air Act consent may be refused. Further the Board may after grant of consent 

require variation of condition in view of technological improvement or otherwise. Failure to 

comply with Directions Under Section 5 of the Environment (Protection) Act, the Central 

Government has assumed power to give directions in writing to any person, officer or any 

authority of the following nature. Compliance with the direction is obligatory. These directions 

may include : "(a) the closure, prohibition or regulation of any industry, operation or process, or 

(b) stoppage or regulation of supply of electricity or water or any other service". Before issuing 

any direction under Section 5 of the Environment (Protection) Act, the Central Government may 

issue notice, hear objections and pass orders. In urgent cases where grave injury is likely to result 

directions may be issued, for reason to be recorded, without giving an opportunity to file obj 

ections. While prohibiting or restricting any industry, operation or process the Government will 

give an opportunity to file objection and will take into consideration factors relevant to the 

protection of environment including any adverse impact likely to be caused by the industry, 

operation or process. Power to issue directions similar to that of Section 5 of the Environment 

(Protection) Act have been incorporated, through amendments in the Air Act, and the Water 

Act.Section 31A of the Air Act and Section 33A of the Water Act have conferred power both 

upon the Central Government and the Board to issue any directions in writing to any person or 

officer or authority with regard to closure or regulation of industry or stoppage of essential 

services. The direction of Central. Government, if any, receives precedence over the Board's 

directions. Compliance with these directions is statutory obligation of such person, or officer or 

authority to whom these directions are issued. Contravention of these directions is an offence 

punishable variously under these statutes. Failure to give Information of an Accident Timely 

information about occurrence of an accident in any industrial unit may enable the concerned 

authorities and agencies to take immediate remedial measures necessary to prevent or mitigate 

the environmental pollution. Such remedial measures may help in controlling wide spread 

dispersion of the impact of environmental pollution and reduce the loss or injury to human. 

Section 9 of the Environment (Protection) Act, Section 31 of the Water Act and Section 23 of the 

Air Act require a 'person in-charge of place or premises' to intimate to the concerned authorities 

about the occurrence or apprehension of occurrence of the discharge or emission in excess of 
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standards caused due to accident or other unforeseen act or event. The person in-charge of such 

place is required to extend all assistance and to bear all expenses in respect of remedial 

measures. Failure to give information or assistance is punishable under Section 15 of the 

Environment (Protection) Act, Section 42(e) of the Water Act and Section 38(e) of the Air Act. 

The requirement of consent and compliance with specific conditions have made most of the 

above- mentioned regulatory offences outside the scope of strict liability principle. Knowledge 

or negligence is an integral part of the actus reus of these environmental violations. But the 

persecution need not be required to prove more than the fact that the accused knew the nature of 

the directions or the conditions under which consent was granted. The accused would not be 

permitted to say that he did not know nor had reason to know that the operation or process will 

cause pollution. However, the last category of offences (failure to give information about 

accident) may considered on a different footing for a person ought not be held guilty to report an 

accident, the happening of which he was unaware. In an English decision Harding v. Prince,Lord 

Goddard C.J. observed: "If a statute contains an absolute prohibition against the doing of some 

act, as a general rule mens rea is not a constituent of the offence, but there is all the difference 

between prohibiting an act and imposing a duty to do something on happening on happening of a 

certain event. Unless a person knows that the event has happened, how can he carry out the duty 

imposed. Another view would lead to calling on a man to do the impossible is the“Offence 

Against Enforcement” For securing an effective implementation of environmental laws, the 

Central Government, the Board and its officers have been conferred with wide investigatory and 

preventive powers. The environmental laws enjoin upon a person who is carrying on any 

industry, operation or process or is in charge of a place or occupier of a premises to render all 

assistance to the enforcement officers in due discharge of their function in relation to 

investigation of an offence under those laws. The investigatory powers of the Board and its 

officer include rights to enter, to make inspection to search the place, to obtain information to 

take samples of pollutants or to require a person to carry out certain work. Any action or inaction 

to subvert the process of investigation has been made a punishable offence. The powers to enter 

and inspect have been conferred upon the officers under Section 10 of the Environment 

(Protection) Act, section 24 of the Air Act and Section 23 of the Water Act. The purpose of such 

entry and inspection is to discharge functions for or on behalf of the Board (or Central 

Government); to ascertain the compliance of the provisions of the Act or any notice or direction 
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issued under the law; to examine any plant or to test any control equipment, to examine any 

record, register or document with a view to ascertaining whether an offence has been committed 

or is likely to be committed. The Environment (Protection) Act and the Air Act specifically 

provide that every person carrying one any industry will be bound to give assistance to the 

officers and if he fails to do so, he will be guilty of an offence. The offenders are liable to be 

punished under Section 15 of the Environment (Protection) Act and Section 39 of the Air Act. If 

a person willfully delays or obstructs any person empowered to perform assigned functions, he 

will be guilty of an offence under these statutes and may be punished under Section 15 of 

Environment (Protection) Act or Section 38 (b) of the Air Act. The Water Act also penalizes 

these activities under Section 42 and 45A. 

An essential function of the enforcement officer is totake sample of water, air (soil or hazardous 

substances) from the occupier of a premises or his agent for the purposes of analysis in order to 

establishing the commission of an offence. Such power is conferred under Section 11 of the 

Environment (Protection) Act, Section 26 of the Air Act and Section 21 of the Water Act. If the 

process of taking sample is subverted it will amount to interference in the due discharge of 

functions and may entail punishment under Section 15 of the Environment (Protection) Act, 

Section 38 (b) of the Air Act Section 42 (b) of the Water Act. Section 25 of the Air Act, Section 

20 of the Water Act enjoin upon an occupier of a place or a person in-charge of any 

establishment to furnish information, when called upon in respect of the type or level of emission 

of air pollutants or any control equipment or regarding construction. or installation etc. of any 

disposal system. Failure to give information is punishable under Section 38 (d) of the Air Act 

and Section 42(d) of Water Act. If a person bound to give information makes a statement which 

is false he is punishable under Section 38 ((f) of the Air Act and Section 42 (f) of the Water Act. 

Section 30 of the Water Act has empowered the Board to require a person to carry out certain 

work in connection with the discharge of pollutants. The Board may itself get the work executed 

and recover the expenses from the person who has failed to execute such work. The offences 

against enforcement are also of regulatory nature. Being minor or contraventions these offences 

are punishable with relatively small dose of punishment.  

The Penal Provisions  
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The penal provisions of various environmental laws have undergone several revisions. With the 

increasing pressure on the Government to make enforcement of environmental laws effective the 

Air Act, Water Act and some other Statutes dealing with environmental matters have been 

amended in recent years. The Environment (Protection) Act contains an omnibus in Section 15 

which penalizes all contravention of the Act, rules or any direction issued thereunder "with 

imprisonment it a term which may extend to five years or with fine which may , extend to one 

lakh rupees or with both". In case of continued contravention an additional fine of rupees five 

thousand per day has been provided. The Environment (Protection) Act does not make any 

difference among the basic offence, auxiliary offences and enforcement offences. All these 

offences are punished with punishment. Under Section 24 (2) of the Environment (Protection) 

Act if any act or omission constitutes an offence punishable under the Environment (Protection) 

Act and also under any other Act, "the offender found quality of such offence shall be liable to 

be punished under the other Act and not under the Environment(Protection) Act". By virtue of 

this provision the above classification becomes valid and an offender may be punished under 

other environmental laws, which were not as stringent in 1986 as the Environment (Protection) 

Act but now these laws have been made more coercive. The Air Act contains three penal 

provisions to deal with various environmental violations. Section 37 incorporates the concept of 

minimum penalty in the environmental laws. This Section penalizes basic offence under Section 

22 and the auxiliary offences (violation of consent clause, contravention of directions) "with 

imprisonment for a term which shall not be less than one year and six months but which may 

extend to six years and with fine" When the failure continues an additional fine of rupees five 

thousand per day may be imposed and if the failure continues beyond one year a minimum 

sentence of imprisonment for two years which may extend up-to seven years has been provided 

in Sub-section (2) of Section 37 of the Act. The auxiliary offence involving failure to report an 

accident as well as various enforcement offences are punishable under Section 38 of the Act 

"with imprisonment for a term which may extend to three months or with fine which may extend 

to ten thousand rupees or with both". Section 39 of the Act contains penal clause to meet residual 

contraventions for which no specific penalty has been provided. Punishment prescribed under 

this provision is similar to that provided in Section 38 of the Act. For continuing contravention 

an additional fine of rupees five thousand per day has been prescribed in the section. The penal 

provisions contained in the Water Act also differentiate among different types of offences. 
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Higher scale is provided for the basic offence and a lower scale for punishment is provided for 

other contraventions. This statute also provides minimum punishment clauses. Unlike other two 

statutes the Act adds two additional penal measures, namely enhanced punishment after previous 

conviction and publication of the name of offenders. The basic offence under Section 24 is 

punishable under Section 43 with a minimum punishment of one year and six months 

imprisonment which may extend up to six years and with fine. The recent refinements have made 

both the Air Act and the Water Act at par in this respect. The violation of consent clause under 

Section 25 and 26 are punishable under Section 44 of the Act with same punishment as provided 

in section 43 above. Under Sub-Section (2) of Section 42 where a person knowingly or willfully 

interferes with a device, i.e. meter or gauge or monitoring device for the grant of consent under 

Section 25 and 26 on conviction shall be punished with imprisonment for a term which may 

extend up to three months or with fine which may extend to ten thousand rupees or with both. 

The offences against enforcement and failure- to intimate occurrence of an accident are 

punishable under various Sub-clauses of Section 42 with imprisonment upto three months and 

fine up to ten thousand rupees or with both. Section 45A, a recently introduced provision, takes 

care of such contraventions for which no penalty is otherwise provided Ln the Water Act. Here 

also the punishment prescribed is imprisonment upto three months or fine up to ten thousand 

rupees or with both. Continuing contraventions carry an additional fine up to rupees five 

thousand per day. The Water Act provides enhanced penalty for violators of Section 24 or 

Section 25 or Section 26 on second and on every subsequent conviction minimum term of 

imprisonment for two years which may extend to seven years. No such provision is contained in 

the Environment (Protection) Act or the Air Act.  

So, all the three legislations confer power upon the Board to move the Court to prevent an 

industrial unit from continuing environmental pollution. Under Section 33 of the Water Act, the 

Board is authorized to make an application to a competent magistrate to invoke its jurisdiction 

under this provision and to make an order restraining any person from polluting the water. 

Violation of such order passed by the Court is punishable under Sub-section (2) of Section 41. 

Similar provision which is similar to the Water Act is contained in Section 22A of the Air Act. 

These provisions are in a way reincarnation of Section 133 of Criminal Procedure Code which 

confers power upon the Magistrate to invoke its jurisdiction to prohibit any factory, trade or 

industry from causing public nuisance. In 1980, the Supreme Court in Municipal Council, 
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Ratlam v. Vardhichand has discovered new content in Section 133 of the Criminal Procedure 

Code. The court required the Municipal Committee to provide proper sewer and drainage system 

to avoid the miseries of the members of locality. A new Vista in environmental jurisprudence 

was thus conceived. This was a Public Interest Litigation but unfortunately Section 60 of the 

Water Act and Section 52 of the Air Act have an overriding effect which provide that the 

provisions of these Acts will have an effect notwithstanding anything inconsistent therewith 

contained in any enactment other than these Acts. The Madhya Pradesh High Court has not 

allowed the application of Section 133 Criminal Procedure Code against industrial unit 

responsible for environmental pollution in view of the above provisions. Thus, the Court in 

Abdul Hameed v. Gwalior Rayon Silk Mfg. Co. Ltd. and others" has held that both under the 

Water Act and the Air Act sanction for prosecution of the Board is necessary. Thus, in matter of 

pollution of air and water by trade or industry, recourse has to be taken to the provisions of these 

special Acts and not to other legislations. As far as industrial Pollution is concerned Section 133 

of Criminal Procedure Code may not be regarded on 'a remedial weapon of versatile use. 

Conclusion  

The use of criminal sanctions for environmental violations: as proved ineffective. Environmental 

laws contemplate: deterrent value in the imposition of punishment on the violators. Imperfection 

in definitions of environmental offences and the complexities involved in the prosecution of such 

offenders have furred the pollution Boards to go for preventive action rather than prosecution. 

But ineffective enforcement has reduced any threat of punishment. There has been marked 

increase in the penal sanctions but mere increase in the dose of punishment will act bring the 

desired effect. The laws providing coercive punishment are not enforced with any regularity or 

certainty. The  criminal activity tends to increase because the people feel a threat has been 

removed. It is true that the courts find it difficult to deal efficiently with the issues of 

scientifically complex nature involved in environmental laws but then the criminal courts have 

always marshalled scientific evidence in other criminal violations. What is required is a will on 

the part of the courts to implement the true intentions inherent in the environmental laws and 

thereby reinforce the values contained in the Constitution through the rite of criminal 

sterilization. There has been criticism against the penal provisions contained in Environmental 

legislations. Some do not approve the imposition of sentence of imprisonment at all, others 
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regard punishment superfluous and plead for more severity in penal provisions. The recent 

increase may not be justified because the earlier penal scansions were not fully invoked by the 

law enforcers and the courts. No criticism against criminal sanctions would be valid unless 

criminal sanctions are given a proper chance to deal effectively with the environmental violators.  
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the MechaNiSMS of the 

NatioNal GReeN tRiBUNal

—t.N. Subramanian* & Rubin vakil**

Abstract the National Green tribunals (‘the tribunal’) were 

established across the nation to exclusively deal with questions 

related to the environment, and to promote sustainable devel-

opment. entrusted with the great responsibility of ensuring a 

safe and healthy environment, in practice, these tribunals face 

a multitude of issues. these range from an expanding scope 

of the tribunal’s jurisdiction to its disregard of the sustainable 

development principle and the principles of natural justice. the 

emergence of these issues necessitates a serious reconsideration, 

rethinking, and reflection by the Tribunal, on the exercise of its 
powers in consonance with the provisions of the National Green 

tribunal act (‘the act’). the tribunal must harmonize environ-

mental care and development through the principle of sustaina-

ble development. it should prevent abuse of the process of law, 

and interpret and apply the provisions of the act in a manner 

such that justice is done to the environment, without injustice 

being done to others.

I. InTrODuCTIOn AnD phILOSOphICAL 

unDErpInnIngS

the alleviation of the masses out of poverty is not only a principal consti-

tutional obligation for every elected government, but also the litmus test for its 

existence. the protection of the environment and maintenance of the ecologi-

cal balance has become an equally pressing duty of every government. Striking 

a balance between these two objectives has grappled every nation in the world. 

* Senior advocate, Bombay high court.
** advocate, Bombay high court.
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This balancing act, between two palpably conflicting needs, becomes more com-

plicated for the developing countries. the solution to this dichotomy lies in the 

concept of ‘Sustainable development’.

This concept was first conceived at the united Nations Conference on the 

Human environment at Stockholm in June, 1972 (‘the Stockholm conference’). 

Pursuant to deliberations at the said conference, a declaration known as the 

Stockholm declaration of 1972 was issued.1 the said declaration outlines the 

broad principles on the basis of which the concept of ‘Sustainable development’ 

has evolved.2 The concept was given a definite shape by the World Commission 

on environment and Development in its Report titled our Common Future, more 

popularly known as the Brundtland Report. the Brundtland Report (‘the Report’) 

summarily defines ‘Sustainable Development’ as “development that meets the 
needs of the present without compromising the ability of future generations to 

meet their own needs”.3 the Report recorded that the essential needs of the vast 

number of people in developing countries for food, clothing, shelter, and jobs 

were not being met. the Report also emphasizes that the people, beyond their 

basic needs, also have a legitimate aspiration to an improved quality of life. the 

Report argues that the satisfaction of human needs and aspirations being the 

major objective of development, such development must be balanced with the 

need for the conservation of the environment in order to ensure the sustainability 

of the human race. the Report underlines the need for development—economic, 

social, and technological, and argues that a world in which poverty and inequity 

are endemic, is prone to ecological and other crises. after the publication of the 

Brundtland Report, various international conferences, United Nations General 

assembly Resolutions, and Reports have discussed, adapted, and reiterated the 

concept of Sustainable development.4

the environment (Protection) act, 1986 was passed by Parliament, inter alia, 

as a legislation aimed at incorporating and implementing the principles evolved 

and decisions taken at the Stockholm Conference and reflected in the Stockholm 

1 UN General assembly, united Nations Conference on the Human environment, UN doc. a/

ReS/2994 (december 15, 1972), http://www.refworld.org/docid/3b00f1c840.html.
2 Principle 8 of the Declaration of the united Nations Conference on the Human environment–

“economic and social development is essential for ensuring a favourable living and working 

environment for man and for creating conditions on earth that are necessary for the improvement 

of the quality of life.”
Principle 11 of the Declaration of the united Nations Conference on the Human 

environment–

“the environmental policies of all States should enhance and not adversely affect the present 

or future development potential of developing countries, nor should they hamper the attainment 

of better living conditions for all, and appropriate steps should be taken by States and interna-

tional organizations with a view to reaching agreement on meeting the possible national and 

international economic consequences resulting from the application of environmental measures.”
3 United Nations, our Common Future - Brundtland Report (1987).
4 United Nations, Gathering a Body of Global Agreements: Sustainable Development, http://www.

un-documents.net/k-001303.htm.
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declaration.5 thus, the environment (Protection) act, 1986 is a statutory rec-

ognition of the principle of Sustainable development, which all courts and 

tribunals in the country are bound to implement. Pursuant to the enactment of 

the environment (Protection) act, 1986, the ideas of development and environ-

ment have been harmonized and balanced. the Supreme court has, in its land-

mark judgment in Vellore Citizens’ Welfare Forum v. union of india,6 (‘Vellore 

Citizens Welfare Forum’) held that the traditional concept that development and 

ecology are opposed to each other is no longer acceptable. in the said judgment, 

the Supreme court has accepted Sustainable development as the balancing con-

cept between development and ecology, and has held that the concept is part 

of customary international law. the judgment of the Supreme court in indian 

Council for enviro-Legal Action v. union of india,7 has laid down the dictum that 

the necessity to preserve the environment must be seen as compatible with eco-

nomic and other developments. the Supreme court, in its judgment in essar oil 

Ltd. v. Halar utkarsh Samiti,8 (‘essar oil Ltd.’) has held that the objective of all 

laws on the environment should be to create harmony between development and 

environment, as neither one can be sacrificed at the altar of the other. Further, 
the Supreme court has held that Sustainable development means “what type or 

extent of development can take place which can be sustained by nature/ecology 

with or without mitigation”.9

with the manifestation of the ill-effects of environmental degradation in larger 

measure, coupled with the evolution of the revolutionary concept of public inter-

est litigation, the already over-burdened Supreme court and the numerous high 

Courts were flooded with environment-related litigation. Apart from the con-

straints of judicial time and pendency of cases, the other challenge faced by the 

constitutional courts was the lack of expertise to assess and evaluate complex 

scientific and technical data, which is an essential factor in dealing with environ-

ment-related litigation. thus, the Supreme court, in a series of judgments,empha-

sized on the need to establish ‘environment courts’ across the country, manned 

by judicial members and technical/scientific experts, to exclusively deal with mat-
ters relating to the environment.10

Pursuant to the aforesaid observations of the Supreme court, the law 

commission of india undertook a detailed study on the subject of environmental 

courts which culminated in the 186th Report of the Law Commission of india 

on the Proposal to Constitute environment Courts. in the said report, the law 

5 Statement of objects and Purpose of the environment (Protection) act, 1986 [act No. 29 of 

1986].
6 (1996) 5 Scc 647.
7 (2004) 2 Scc 392.
8 essar oil ltd. v. halar Utkarsh Samiti, (2004) 2 Scc 392.
9 Narmada Bachao andolan v. Union of india, (2000) 10 Scc 664.
10 M.c. Mehta v. Union of india, (1986) 2 Scc 176; indian council for enviro-legal action v. 

Union of india, (1996) 3 Scc 212; a.P. Pollution control Board v. M.v. Nayudu, (1999) 2 Scc 

718; a.P. Pollution control Board (2) v. M.v. Nayudui, (2001) 2 Scc 62.

This content downloaded from 
��������������13.234.96.8 on Fri, 20 Nov 2020 11:15:57 UTC�������������� 

All use subject to https://about.jstor.org/terms

43



vol. 30 tHe MeCHANiSMS oF tHe NAtioNAL GReeN tRiBuNAL 77

commission recommended the establishment of environment courts in each 

State or for a group of States, manned by persons with judicial or legal expe-

rience, and assisted by persons having technical and scientific knowledge, 
and possessed with expertise on matters relating to the environment the law 

Commission specifically enumerated the concept of Sustainable Development 
as one of the fundamental principles which the proposed environment courts 

would be obligated to apply and enforce in the matters to be adjudicated upon.11 

while dealing with the constitution of environment courts, the law commission 

emphasized on the need to maintain a proper balance between Sustainable 

development and the control/regulation of pollution.12 the law commission 

has also, almost prophetically, highlighted the potential abuse of environmen-

tal litigation for the purpose of blackmail. therefore, it recommended that the 

proposed environment courts must be aware of and deal with such blackmail 

appropriately.13

Pursuant to the said report, the Parliament enacted the National Green 

tribunal act, 2010, for the establishment of National Green tribunals across the 

nation, to exclusively deal with substantial questions relating to environment. the 

following section of the article analyses the workings of this act.

II. LImITED jurISDICTIOn

the Statement of objects and Reasons of the act postulate that the risk to 

human health and environment arising out of “hazardous activities” has become 
a matter of concern. the right to a healthy environment is a part of the right to 

life under article 21 of the constitution of india.14 the act was enacted for the 

constitution of specialized environmental courts. the tribunal has been set up for 

effective and expeditious disposal of civil cases involving substantial questions 

relating to the environment. however, Section 14 of the act has circumscribed 

the jurisdiction of the tribunal. as per Section 14 of the act, the tribunal shall 

have jurisdiction only in respect of those civil cases:

 i) where a substantial question relating to the environment is involved; 

and

 ii) that such question arises out of the implementation of the enactments 

specified in Schedule I of the Act.

11 law commission of india, 138th Report of the Law Commission of india on Proposal to 

Constitute environment Courts, 132, 148 (September, 2003).
12 id., at 8.
13 law commission of india, supra note 11, at 20.
14 a.P. Pollution control Board (2) v. M.v. Nayudu, (2001) 2 Scc 62; Bandhua Mukti Morcha v. 

Union of india, (1984) 3 Scc 161.
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Section 2(m) of the act provides that a “substantial question relating to the 

environment” shall include an instance where, —

“(i) there is a direct violation of a specific statutory environmen-

tal obligation by a person by which, —

(a) the community at large other than an individual or group of 

individuals is affected or likely to be affected by the environ-

mental consequences; or

(B) the gravity of damage to the environment or property is 

substantial; or

(c) the damage to public health is broadly measurable;

(ii) the environmental consequences relate to a specific activity 
or a point source of pollution”.

Thus, unless the aforesaid pre-requisites are primarily satisfied, invoking the 
jurisdiction of the tribunal would clearly fall foul of Section 14. experience has 

shown that numerous applications filed before the Tribunal relate to matters far 
beyond the scope of the acts enumerated in Schedule i of the act. Many mat-

ters relate to local municipal and town planning laws, in respect of which the 

tribunal has neither the jurisdiction, nor the requisite expertise. the hon’ble 

Bombay high court in Parshuram uparkar v. union of india,15 laid down that an 

application under Section 14 before the tribunal is maintainable only if it raises 

a substantial question of law relating to the environment and that such question 

arises out of the implementation of the enactments specified in Schedule I of 
the act. however, unfortunately, the said legal position has been ignored by the 

tribunal in the exercise of its jurisdiction.

III. ThE prInCIpLE Of SuSTAInAbLE 

DEVELOpmEnT gIVEn A gO-by

the act, while granting powers to the tribunal, expressly provides adjudica-

tion ought to take place not merely on the basis of the ‘Precautionary Principle’ 

and the ‘Polluter Pays Principle’, but rather, the tribunal is also required to apply 

the principle of Sustainable development. Section 20 of the act is the statutory 

guideline for the tribunal in this regard. in fact, the Preamble to the act clearly 

stipulates that the object of the enactment of the act is to implement the deci-

sions taken at the Stockholm conference, and the united Nations Conference 

15 Pil No. 49 of 2013, order and Judgment dated May 8, 2013.
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on environment and Development held at Rio de Janeiro in June 1992.16 the 

principle of Sustainable development was one of the most important concepts 

evolved at the aforesaid conferences. the principle of Sustainable development 

is also a part of the international law obligations of india, as held by the hon’ble 

Supreme court in Vellore Citizens’ Welfare Forum case. the intendment of the 

legislature is also very clear from the Statement of objects and Purpose of the 

act. the hon’ble Supreme court has consistently stated that development ought 

not to be hampered in the name of the environment. it has been reiterated time 

and again that development must be carried out in harmony with ecology. it has 

further been stated and restated that while the environment requires protection, 

the nation requires development.

an under-developed nation can cause immense harm to the lives of citi-

zens of the country, leading to further environmental degradation. therefore, 

the legislature has mandated that the tribunal must apply the principle of 

Sustainable development in deciding environmental matters. however, unfortu-

nately, in various matters, the principle of Sustainable development, as provided 

for in Section 20 of the said act, has been completely ignored by the tribunal. 

the tribunal has also overlooked the wealth of case law emanating from the 

Supreme court in respect of balancing ecology and development. this is a mat-

ter of grave concern that requires appropriate corrective legislative action on one 

hand, and serious reflection and introspection on part of the Tribunal on the other 
hand. the tribunal is duty-bound to accept that both development and environ-

ment must go hand in hand, as has been held by the hon’ble Supreme court, 

inter alia, in essar oil Ltd.17

IV. by-pASSIng ThE LAW Of LImITATIOn

the legislature, in recognition of the possibility that statutory provisions may 

be misused, provided for a special period of limitation under Section 14, Section 

15, and Section 16 of the Act. The Legislature further permitted, on sufficient 
cause being shown, an extension of the said period of limitation.however, any 

application beyond the period prescribed under either Section 14(3), or under 

Section 15(3), or under Section 16, is barred, and such application cannot be 

filed or adjudicated upon. The Tribunal has no jurisdiction to entertain any 
such barred applications. it is a settled position of law that limitation is a mat-

ter of jurisdiction.18 the tribunal is under an obligation (like any judicial or 

16 United Nations conference on environment and development (1992), Agenda 21, Rio 

Declaration, reads, “20. tribunal to apply certain principles — the tribunal shall, while passing 

any order or decision or award, apply the principles of Sustainable development, the precaution-

ary principle and the polluter pays principle.”
17 (2004) 2 Scc 392.
18 Pandurang dhondi chougule v. Maruti hari Jadhav, aiR 1966 Sc 153, ¶10; foreshore coop. 

housing Society ltd. v. Praveen d. desai, (2015) 6 Scc 412.
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quasi-judicial authority) to consider the question of limitation, irrespective of 

whether it is raised as a defense or not.

however, in its apparent zealousness to protect the environment, the tribunal 

set up under the said act has, on various occasions, proceeded to pass orders on 

applications and appeals which were ex facie filed beyond the period of limita-

tion prescribed by the act. Such orders, as per the law laid down in a series of 

judgments of the Supreme court, are in fact non-est, and substantial time of the 

parties as well as the tribunal was spent in execution applications based on such 

void/illegal orders. the language of the legislation is unambiguous and clear. 

Section 14 of the act provides that “No application for adjudication of dispute 

under this section shall be entertained by the tribunal unless it is made within a 

period of six months from the date on which the cause of action for such dispute 

first arose”. The expression “cause of action first arose” is also used in Article 58 
of the limitation act, 1963, which has been the subject matter of interpretation 

by the hon’ble Supreme court.19 despite the clear and unambiguous language 

used in the statute as to when the limitation begins, and when the cause of action 

arises, the tribunal has been entertaining applications and appeals on the spe-

cious plea of continuous causes of action and/or recurring causes of action.this 

isinconsistent with the provisions of the act. in fact, Zonal Bench of the tribunal 

at Bhopal, in the case of Aradhana Bhargav v. Ministry of environment and 

Forests,20 has held that in view of the use of the words “first arose” in Section 
14(3) and Section 15(3) of the act, the concept of ‘continuing cause of action’ 

has no application under the act. however, other Zonal Benches of the tribunal 

have taken conflicting views on the issue, contrary to the express provisions of 
the statute.

in Windsor Realty (P) Ltd. v. Ministry of environment and Forest, the hon’ble 

Bombay high court rejected the argument that Section 14 envisioned a contin-

uous cause of action. it held that the cause of action cannot be deemed to have 

arisen as late as when a certain individual becomes aware of the environmental 

violation in question.21 This is in view of the use of the expression “first arose”, 
and therefore, once the cause of action arises, it continues to run. a non-vigilant 

litigant will therefore be deprived of the right to approach the tribunal. however, 

this does not prevent other remedies (if available) from applying under general 

law.

V. rELIEf, rESTITuTIOn, AnD COmpEnSATIOn

Section 15, by itself, does not provide the procedure for the determina-

tion of whether there is any substantial question relating to the environment 

19 Khatri hotels (P) ltd. v. Union of india, (2011) 9 Scc 126, ¶24-30; Port of Kandla v. hargovind 

Jasraj, (2013) 3 Scc 182, ¶21-24.
20 application No. 11/2013 (P.B. 46/2013 thc).
21 2016 Scc online Bom 5613, ¶33-36.
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as prescribed in Section 2(m). Before compensation/relief/restitution can be 

awarded under Section 15, it is imperative that there must be an adjudication as 

to whether there is any environmental degradation. Such adjudication must be 

done by competent authority viz., either a tribunal, or a court, or any such duly 

empowered body. however, in several cases, the tribunal, without any adjudica-

tion, has entertained applications under Section 15 and awarded compensation.

this has resulted in serious miscarriages of justice. Schedule ii of the act pro-

vides the heads under which compensation or relief for damage may be claimed 

for the purposes of Sections 15(4) and Section 17(1) of the act. however, time 

and again, orders have been passed for awarding compensation without, in any 

manner, taking into account the provisions of Schedule ii of the act and without 

any application being made for compensation. further, orders have been passed 

awarding compensation in matters where there has been no prior adjudication of 

environmental damage/degradation under Section 14 or Section 16, thereby taking 

it beyond the scope of the jurisdiction of the tribunal.

it is further absolutely essential that while awarding compensation, the hon’ble 

tribunal must also record the degradation of or damage, if any, caused to the 

environment, for which the onus is on the applicant to provide the tribunal with 

sufficient and appropriate data. However, in case after case, one finds that the 
tribunal embarks on an enquiry not envisaged within the provisions of Section 

15, and which enquiry is, ex-facie, beyond the scope of an application under the 

Section 15. further, the tribunal seeks to collect data, which again is not nor-

mally the function of a judicial or quasi-judicial authority.

despite the fact that plural remedies are barred under Rule 14 of the National 

Green tribunal (Practices and Procedure) Rules, 2011, applications seeking plural 

remedies have been entertained. Matters have also been admitted without notice 

to the Respondents, contrary to the Rules framed under the act.

VI. VIOLATIOn Of ThE prInCIpLES 

Of nATurAL juSTICE

in respect of the act, the procedure and powers under Section 19 clearly 

postulate that the principles of natural justice will be the guiding spirit for the 

tribunal. however, one repeatedly notices that despite this provision in the stat-

ute, adverse orders have been passed (one too many), inter alia, directing enti-

ties who are not parties before the tribunal to pay compensation. Such orders are 

direct violations of the fundamental principles of natural justice. it may be noted 

that, even in respect of interim applications before the tribunal, Section 19 of the 

act expressly provides that interim orders can be passed only after providing the 

concerned parties an opportunity to be heard. thus, if that be the requirement of 

law, even for an interim application, it must apply with greater force at the stage 

of final disposal of an application or an appeal.

This content downloaded from 
��������������13.234.96.8 on Fri, 20 Nov 2020 11:15:57 UTC�������������� 

All use subject to https://about.jstor.org/terms

48



82 NatioNal law School of iNdia Review 30 NlSi Rev. (2018)

VII. LOCuS STAnDI

further, in entertaining applications, and by giving a broad interpretation to 

the expression “person aggrieved”, the Tribunal has, in fact, encouraged various 
persons, who are either busybodies or persons with vested/collateral interests, to 

approach the tribunal. Such abuse of the process of law ought to be contained by 

the tribunal.

The expression “person aggrieved” needs to be clearly defined by the legis-

lature in the same terms as that used in public interest litigation to prevent 

malafide and blackmail actions. a perusal of some of the applications before the 

tribunal clearly reveals that the language and format of the applications is the 

same and that they all come from the same stable. further, it is also apparent 

that applicants who do not understand english, masquerading as environmental-

ists, affirm applications in English without any understanding of its contents. The 
tribunal entertains such applications, and thereby encourages malafide and dis-

honest litigants who are supported by hidden hands having an ulterior motive, to 

approach the tribunal. this is not the object and the purpose for which the act 

has been enacted. the dockets of the tribunal are replete with examples of appli-

cants who stay miles away from a particular project, but challenge environmental 

clearances issued to projects several years after the construction has begun. this 

is after several buildings (including hospitals and courts) have already been con-

structed, and numerous persons have taken possession of their respective prem-

ises. There are applicants who file applications against one company or entity, 
and challenge every project, wherever it may be situated. this clearly belies any 

intention to protect or be concerned with the environment, and amounts to gross 

abuse of the process of law. Mature thinking with the objective of taking the 

purpose of the act forward needs to be combined with self-imposed restraint by 

the tribunal so as to ensure compliance with the provisions of the act. this will 

facilitate the implementation of the act in its true spirit, and achieve the objective 

of protecting the environment.

one of the methods used to achieve the objective of curtailing malafide or 

motivated litigation is to emulate the Bombay high court. the high court, on 

realizing that the public interest litigations (‘Pils’) were being misused for black-

mail, provided for detailed rules to be followed while entertaining Pils.22 the 

said rules provide for disclosures/undertakings to ensure that there is no misuse 

of the instrument of public interest litigation. in the same manner, the legislature 

or the tribunal, with the object of preventing such malafide and motivated action, 

may frame appropriate rules/norms on the lines of those prescribed for a Pil, in 

respect of applications/appeals to the tribunal. this would make the forum more 

effective, and achieve the underlying object of protection of the environment. it is 

22 the Bombay high court Public interest litigation Rules, 2010, http://bombayhighcourt.nic.in/lib-

web/rules/R2010.01.html.
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the foremost obligation of the tribunal to ensure that the stream of justice is not 

polluted at the hands of those who approach courts/tribunals in amalafideman-

ner and with unclean hands or ulterior motives.

the act is a statute which has been enacted for the noble purpose of protect-

ing the environment. however, the tribunal, in view of its over-enthusiasm and/

or exuberance to protect the environment, has caused harm to the environment in 

many matters. for example, take the case of alleged pollution caused by an indus-

try in a river, which was brought before the tribunal. the governmental authori-

ties brought to the tribunal’s attention that there were several entities (including 

the association of industries) which were necessary parties, and thus, notice 

ought to be issued to them. however, the tribunal arrived at a prima facie con-

clusion that there were no allegations against such entities, and therefore, there 

was no requirement to implead those entities. however, at the stage of passing 

final orders, the Tribunal passed a huge amount of compensation against such 
non-parties, in complete violation of the statutory provisions of the act and the 

fundamental principles of natural justice. as a consequence, in the event of the 

order being set aside either in review or in appeal, and the applicants having been 

made aware of such entities being necessary parties, a fresh application would be 

barred by law. this is because the cause of action has already arisen, thus caus-

ing continuing harm to the environment. thus, such an approach is in derogation 

of the objects of the act.

VIII. juDICIAL rEVIEW

an important issue that requires analysis is in relation to whether the juris-

diction of the high courts under article 226 of the constitution against orders 

of the tribunal would be barred in view of an appeal being provided to the 

Supreme court under Section 22 of the act. in L. Chandra Kumar v. union of 

india.,23 (‘L. Chandra Kumar’) the Supreme court held that the power of the 

high courts to exercise judicial superintendence over the decisions of all courts 

and tribunals within their respective jurisdictions is part of the basic structure 

of the constitution of india and that such power of superintendence cannot be 

taken away by any legislation. the said judgment was rendered in the case of 

administrative tribunals constituted under articles 323a of the constitution 

of india, unlike in the present case, where the tribunal is a statutory tribunal. 

thus, the high courts under articles 226 and 227 of the constitution of india 

have jurisdiction to entertain petitions against orders of the tribunal. this is 

especially when such orders have been passed in violation of principles natural 

justice, are without jurisdiction, or if the order suffers from perversity. the posi-

tion of law in L. Chandra Kumar has neither been overruled, nor whittled down 

so far, as by any larger Bench of the hon’ble Supreme court, but in fact has been 

23 (1997) 3 Scc 261.
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reiterated time and again, including in a recent judgment of the Bombay high 

court.24

IX. AppEAL

Section 22 of the act provides for an appeal to the Supreme court from orders 

passed by the Tribunal. Thus, the Supreme Court is the first appellate and the 
final authority to adjudicate the issues before the Tribunal. Many bodies and lit-
igants may not have the reach and capability, financially, and even otherwise, 
to approach the Supreme court in an appeal under Section 22. this makes the 

provision of appeal, in fact, virtually redundant in many cases. thus, a provi-

sion of appeal directly to the Supreme court renders the said provision ineffec-

tive, thereby depriving litigants of their fundamental right to access justice, in 

violation of article 21 of the constitution of india. however, as elucidated by 

the Supreme court in R.K. Jain v. union of india,25 appeals from orders of all 

tribunals ought to go to the high court so that all facts and law can be consid-

ered appropriately in the statutory appeal. Pursuant to the same, a provision for 

an appeal to the Supreme court (only in respect of questions of law) ought to be 

provided for. this is ideally the purpose for which the Supreme court has been 

established under our constitution. it would thus be apposite to provide for an 

appeal from orders of the tribunal before the respective high courts and also 

provide for circumstances in which an appeal can be filed before the High Court. 
this will afford an effective forum for appeal to those parties/entities which may 

be aggrieved by any order passed by the tribunal. the legislature ought to con-

sider this and amend the statute to ensure that every litigant has an opportunity, 

at least once, to have his grievances redressed in a forum which is approachable 

for him, both in terms of finance, as well as in terms of geography.

X. COnCLuSIOn

these are just some of the issues that require revisiting by the legislature in 

relation to the provisions of the said act.these issues also merit a rethinking and 

reflection by the Tribunal itself, on the exercise of its powers in consonance with 
the provisions of the said act, in order to achieve the laudable objectives of the 

act.

environmental degradation poses an existential threat to mankind. there 

is no dispute that the act and the tribunal are the need of the hour for effec-

tive adjudication of environmental issues. however, an analysis of the working 

of the tribunal reveals that much time is spent on issues relating to construc-

tion activities, which cause little harm, if any, to the environment, when com-

pared to polluting industries and other activities. a relook at the provisions of 

24 windsor Realty (P) ltd. v. Ministry of environment and forest, 2016 Scc online Bom 5613.
25 (1993) 4 Scc 119, ¶76.
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the act and its implementation may be necessary to ensure that genuine, and not 

peripheral, environmental issues are addressed. the tribunal, while adjudicating 

the cases before it, must ensure that the principle of Sustainable development 

is duly implemented in letter and spirit. the act vests in the tribunal a great 

responsibility to ensure that we leave behind a safe and healthy environment 

for our future generations. To fulfill this responsibility, the Tribunal must — i) 
harmonize environment and development through the principle of Sustainable 

development; ii) prevent abuse of the process of law; and iii) interpret and apply 

the provisions of the act to ensure that justice is done to the environment, with-

out any injustice being done to others.
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DATE NOTIFICATION 

NO./ MEETING NO. 

SUBJECT CONTENTS 

 

 

20.02.1984 

 

 

 

  

41st Meeting Empowering 

officers and 

officials of the 

Board to perform 

functions under 

Section 24,25 and 

25 of the Air 

(Prevention and 

Control of 

Pollution) Act, 

1981 

POINT IN QUESTION:  

Subject No.41.19: Empowering officers and 

officials of the Board to perform functions under 

Section 24,25 and 25 of the Air (Prevention and 

Control of Pollution) Act, 1981. 

 

POINTS FOR CONSIDERATION:  

The Board approved empowering the following 

officers and officials of the Board to perform 

functions under Section 24, 25 and 25 of the Air 

(Prevention and Control of Pollution) Act, 1981: 

1. Chairman 

2. Member Secretary 

3. Board Engineer 

4. Assistant Executive Engineer 

5. Regional Officer 

6. Assistant Engineers 

 

22.10.1990 76th Meeting Empowering 

officers and 

officials of the 

Board to perform 

functions under 

Section 20,21 and 

23 of the Water 

(Prevention and 

Control of 

Pollution) Act, 

1974-reg. 

POINT IN QUESTION:  

Subject No. 76.6: Empowering officers and officials 

of the Board to perform functions under Section 

20,21 and 23 of the Water (Prevention and Control 

of Pollution) Act, 1974. 

 

POINTS FOR CONSIDERATION:  

After discussions it was resolved to empower the 

Regional Officers and Assistant Engineers of the 

Board to exercise powers under Section 20 (Power 

to obtain information), Section 21 (Power to take 

samples of effluents and procedure to be followed in 

connection therewith), and Section 23 (Power of 

entry and inspection) of the Water (Prevention and 

Control of Pollution) Act, 1974. 

 

25.03.1998 124th Meeting Delegation of 

Powers under 

Section 41,43,44 

of Water 

(Prevention and 

Control of 

Pollution) Act, 

1974 to 

Chairman, 

Karnataka State 

Pollution Control 

POINT IN QUESTION:   

Subject No.:124.5- Delegation of Powers under 

Section 41,43,44 of Water (Prevention and Control 

of Pollution) Act, 1974 to Chairman, Karnataka 

State Pollution Control Board, for filing consent 

cases against Defaulting coffee Pulping units. 

 

POINTS FOR CONSIDERATION:  

(i) The Board resolved to delegate the following 

powers under Water (Prevention and Control of 

Pollution) Act, 1974 and as amended in 1987 to the 

TIMELINE OF DELEGATION OF POWERS TO OFFICERS OF THE BOARD  
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Board, for filing 

consent cases 

against Defaulting 

coffee Pulping 

units 

Chairman to take decision on initiation of legal 

action under the following sections against 

industries, local bodies, coffee estates and all other 

establishment/organization which are falling within 

the purview of Water (Prevention and Control of 

Pollution) Act, 1974. 

 

• To file a case in the appropriate court under 

Section 41 of Water (Prevention and Control of 

Pollution) Act, 1974 for failure to comply with 

sub-section 2 and 3 of Section 20 (Power to 

obtain information) and also for violation of 

direction issued under Section 32(1)(c) and 

Section 33(A) of the Water (Prevention and 

Control of Pollution) Act 

• To file a case in the appropriate court under 

Section 43 of the Water (Prevention and Control 

of Pollution) Act, 1974 for contraventions of 

provisions of Section 24 (Prohibition on use of 

stream or well for disposal of polluting matter, 

etc) of Water (Prevention and Control of 

Pollution) Act, 1974. 

• To file a case under Section 44 (Penalty for 

contravention of section 25 [Restrictions on 

new outlets and new discharges] or section 26 

[Provision regarding existing discharge of 

sewage or trade effluent]) for not applying for 

consent, for not installing effluent treatment 

plant and for discharging effluents in excess of 

the standards stipulated and violations of 

conditions/conditions of consent granted etc. 

 

(ii) The Board also authorized the jurisdictional 

Deputy Environmental Officer to file the above said 

cases in the appropriate court on behalf of the Board 

 

18.09.2006 KSPCB/Legal-

Cell/2006 

Filing of Criminal 

cases for 

Violation of 

Provisions of EIA 

Notification 

POINT IN QUESTION:  

Whether Regional Officers are entitled to file 

complaints before the Jurisdictional Courts in 

respect of violation of provisions contained in the E 

(P) Act, 1986 without there being due authorization 

either by Central/State Government or the Board 

 

POINTS FOR CONSIDERATION:  

(i) Reference made to Government of India 

notification No. SO.394 (E) dated 16.04.1987, on 

reading of which it is patent that Regional Officers 

of the State Board who have been delegated with 

powers under Section 20 (Power to obtain 

information), Section 21 (Power to take samples of 

effluents and procedure to be followed in connection 
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therewith) and  Section 23 (Power of entry and 

inspection) of the  Water (Prevention and Control of 

Pollution) Act, 1974 are authorized by Central 

Government to file complaints in respect of 

violations of the provisions of the E(P) Act and 

Rules so far as the area as laid down by the State 

Board.  

 

(ii) It was noted that the provisions mentioned in (i) 

empower the Regional Officers of the State Board 

to file complaints in respect of violation of the 

provisions of the E (P) Act on which the 

jurisdictional court is entitled to take cognizance. 

 

(iii) It was further noted that the Central 

Government has delegated separate powers in 

respect of different violations committed under the 

EP Act falling under various rules under the 

provision of the EP Act authorising different 

officials to complain about the said violation for the 

purpose of taking cognizance by the concerned 

courts. 

 

(iv) In event of specific violations for which the 

Board/officers are authorized to complain directly, 

the Government of India has framed various rules 

under the provision of the EP Act and such 

violations falling outside the scope of the said rules, 

the Government of India authorizes specifically 

when the said violations come to their notice. 

 

(v) The R. O’s (for that matter the MS, Chairman 

and also Government) are authorised u/s 19 of EP 

Act, it is in respect of various rules under the 

provision of the EP Act, which are framed by the 

Government of India and in so far as any other 

violation the cases are being filed only as per the 

instruction received from the Government of India 

or Government of Karnataka. 

 

(vi) Therefore, it is suggested that since EIA 

Clearance is given by the MOEF it is desirable to 

bring any violation under EIA notification to the 

Government of Karnataka and Government of India 

and await instruction from them for taking further 

course of action. On receipt of instruction from these 

authorities, the Board may instruct (not authorise) 

the RO to file Criminal case. 
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13.02.2007 165th Meeting 

Proposed by: 

Legal Section 

 

Approved for 

placing by: 

Member 

Secretary and 

Chairman 

Delegation of 

power to 

Eos/DEOs/AEOs 

to file criminal 

cases under 

various Acts and 

Rules enforced by 

the Board 

POINT IN QUESTION:  

Subject No. 165:09: Decision on the Board is 

required to authorize the jurisdictional DEOs and 

AEOs to file criminal cases against industries, local 

bodies and others under various Acts and Rules 

enforced by the Board. 

 

POINTS FOR CONSIDERATION:  

(i) At its 124th meeting held on 25.03.1998, the 

Board authorized the Chairman to take decision to 

file Criminal cases against industries, local bodies 

etc.; under Section 41 (1 [41. Failure to comply with 

directions under sub-section (2) or sub-section (3) of 

section 20, or orders issued under clause (c) of sub-

section (1) of section 32 or directions issued under 

sub-section (2) of section 33 or section 33A) ,43 

(Penalty for contravention of provisions of section 

24) and 44 (Penalty for contravention of section 25 

or section 26) of the Water (Prevention and Control 

of Pollution) Act, 1974 for various violations under 

the said Act and also the Board authorized the 

jurisdictional DEO’s to file cases in the appropriate 

courts on behalf of the Board. 

 

(ii) The reason for the Board to authorize DEOs to 

file cases was that at that period the Regional 

Offices used to be headed by the DEOs only. 

 

(iii) Currently, the Regional Offices are headed by 

Eos, and the EOs are assisted by DEOs or AEOs or 

both depending on the workload. 

 

(iv) Every time it is difficult for the Eos to attend the 

Court. Therefore, it is felt necessary to authorize 

both DEOs and AEOs to file cases under different 

Acts and Rules being enforced by the Board. 

However, the decision to authorize the filing of 

cases will rest with the Chairman. 

 

(v) The issue was discussed and after verifying the 

provisions contained in the Water and Air 

(Prevention and Control of Pollution) Acts, it was 

decided to authorize the DEOs and AEOs of 

Regional Offices, to file cases on behalf of the Board 

under the said Acts only after getting approval from 

the Chairman.  
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24.03.2007 KSPCB/14/LEG-

07/4010 

Delegation of 

power of DEO’s 

and AEO’s of the 

Board to file cases 

(Criminal and 

Criminal 

Miscellaneous) 

before the 

jurisdictional 

courts for 

violations of 

various provisions 

of Water and Air 

Acts and Rules 

made thereunder 

POINT IN QUESTION: 

Delegation of power of DEO’s and AEO’s of the 

Board to file cases (Criminal and Criminal 

Miscellaneous) before the jurisdictional courts for 

violations of various provisions of Water and Air 

Acts and Rules made thereunder 

 

POINTS FOR CONSIDERATION:  

(i) In view of creation of new posts of different 

cadres of officers in the Regional Offices, the Board 

at its 165th meeting held on 13.02.07 deliberated the 

issue in detail regarding delegation of powers and 

decided to delegate powers to file cases to Deputy 

Environmental Officers and Assistant 

Environmental Officers in this regard. 

 

(ii) Therefore, in pursuance of the decision of the 

Board, the Deputy Environmental Officers and 

Assistant Environmental Officers of the Regional 

Officers are hereby authorized, to file cases on 

behalf of the Board for violations under the Water 

(Prevention and Control of Pollution) Act, 1974 and 

the Air ((Prevention and Control of Pollution) Act, 

1981, after getting approval from the Chairman. 

 

02.04.2008 KSPCB/81 (Vol-

II)/CC/2007-08/39 

Obtaining prior 

approval of draft 

petitions from 

Board Office legal 

cell-reg 

Ref: 

 1. Regional 

offices meeting 

held on 9th and 

10th Jan 2008 at 

Head office. 

2. Board circular 

dated 14.1.2003 

POINT IN QUESTION: 

(i) It has come to the notice of the Board office that 

complaints/cases filed in JMFC by the Regional 

Officers are not standing scrutiny in the court 

reasons stated under: 

 

1. The cases are not filed against the appropriate 

person 

 

2. The cases do not highlight the provisions of the 

Act, or the Rules violated, and the nature of 

violations committed, and the impacts of such 

violations. 

 

3. The Regional Officers are not producing proper 

evidence before the court either written or oral (like 

mahazar, analysis report, etc). 

 

4. Regional Officers have not produced proper 

witnesses in the court. 

 

5. Improper drawing of mahazar, etc. 

 

57



 

 

(ii) In such circumstances the Board not only loses 

the case but also considerable time will be wasted 

without any results. 

 

POINTS FOR CONSIDERATION:  

(i) The issue was discussed at length during the 

special regional officers meeting held on 9th and 10th 

January 2008 and as emerged in the said meeting 

following instructions are issued: 

Henceforth,  

(i) SEO at the Head Office before proposing 

prosecutions should ensure that proper evidence 

have been collected by the Regional Officers; and 

also, before the cases are filed by the Regional 

Officers/Designated Officers in the court,  

(ii) the draft complaint should get approved by the 

legal cell of the Board office.  

 

11.03.2013 KSPCB/238(Vol-

II)/CC/7/2012-

13/7451 

Authorizing 

Environmental 

Officers to file 

cases on behalf of 

the Board in 

Courts-reg. 

Ref:  

1. Office 

Memorandum No. 

KSPCB/14/leg-

07/4010 dated 

24.03.2007 

2.186th Board 

Meeting 

Proceedings 

issued on 

11.01.2013 

POINT IN QUESTION: 

(i) The Board in its 165th meeting held on 13.02.2007 

has authorized Deputy Environmental Officer and 

Assistant Environmental Officer of the Regional 

Officers to file cases on behalf of the Board in the 

courts for violations under the Water (Prevention and 

Control of Pollution) Act, 1974 and the Air 

((Prevention and Control of Pollution) Act, 1981, after 

obtaining approval from the Chairman. 

 

(ii) The present structure at Regional Offices is headed 

by Environmental Officers and Deputy Environmental 

Officers and Assistant Environmental Officers assist 

him. At present in some of the Regional offices, only 

the Environmental Officer post is filled without DEO 

and AEOs. 

 

POINTS FOR CONSIDERATION:  

(i) The Board in its 186th Meeting held on 28.12.2012 

discussed the subject in detail and approved to 

authorize Environmental Officers in addition to the 

Deputy Environmental Officer and Assistant 

Environmental Officer to file cases on behalf of the 

Board in the Courts after obtaining approval from the 

Chairman as provided in the Minutes of the Meeting 

under 186:08- Revised delegation of powers for filing 

cases in Courts. 

 

(ii) In pursuance of the decision of the Board, the 

Environmental Officers of the Regional Office are 

authorized to file cases on behalf of the Board in the 

Courts after obtaining approval from the 

Chairman. 
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CASE BRIEFS 

CASE NO. 1 

V.C. CHINNAPPA GOUDAR V. KARNATAKA STATE POLLUTION CONTROL BOARD1 

(HIGH COURT OF KARNATAKA DECISION) 

FACTS  

▪ The petitioner in the instant case was the Commissioner of Nippani Municipality. The factual 

matrix indicates that the Municipal Corporation, despite having the approval to construct a 

treatment plant to discharge effluents into the Ambalajhuri River, did not do so. 

▪ In the interim, the Pollution Control Board had taken legal action against the petitioner for 

having committed an offence under Section 48 of the Water (Prevention and Control of 

Pollution) Act, 1974. 

▪ Aggrieved by such legal action initiated by the Board, the petitioner filed a writ petition in 

which he contended that the action initiated against him is without jurisdiction. This was on 

the ground that a previous sanction as prescribed under Section 197 CrPC was not obtained 

while taking action against a public servant.  

▪ Accordingly, the petitioner prayed for a writ of certiorari to quash the complaint. 

ISSUE 

Whether the provision of the previous sanction under Section 197 of CrPC is applicable when the 

Board initiates a legal action for the violation of Section 48 of the Water Act? 

HOLDING 

▪ The court in the instant case held that when ingredients of Section 48 are looked upon, it 

becomes clear that where any department of the Government commits an offence under Section 

48 of the Act, the Head of the department shall be liable to be prosecuted and punished 

accordingly because the Head of the department shall be deemed to be guilty of such offence. 

 
1 V.C. Chinnappa Goudar v. Karnataka State Pollution Control Board, MANU/KA/0507/2008. 
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▪ The words "shall be deemed to be" create a legal fiction and thereby take an exception from 

the general law which requires mens rea to make out an offence under the general law, 

particularly for the offence under the IPC and that apart, once a legal fiction is created, the 

burden is shifted on the Head of the department to prove otherwise.  

▪ Once the burden itself is shifted on the Head of the department, the procedure contemplated 

under Section 197 requiring a previous sanction from the Government for taking cognizance 

of such offence becomes redundant. Therefore, no previous sanction is required for initiating 

the legal action by the Board for the offence contravening Section 48 of the Act. 
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CASE NO. 2 

V.C. CHINNAPPA GOUDAR V. KARNATAKA STATE POLLUTION CONTROL BOARD, 

WITH HIREMATH V. KARNATAKA STATE POLLUTION CONTROL BOARD2 

(SUPREME COURT OF INDIA DECISION) 

FACTS 

▪ The appellant in the first case held the post of the Commissioner and the appellant in the second 

case was in the post of Chief Officer Grade II. As the issues dealt were identical in both the 

cases, therefore these two cases were taken together. 

▪ The petitioner in the instant case was the Commissioner of Nippani Municipality. The factual 

matrix indicates that the Municipal Corporation, despite having the approval to construct a 

treatment plant to discharge effluents into the Ambalajhuri River, did not do so. 

▪ In the interim, the Pollution Control Board had taken legal action against the petitioner for 

having committed an offence under Section 48 of the Water (Prevention and Control of 

Pollution) Act, 1974. 

▪ Accordingly, the appellant prayed for a writ of certiorari to quash the complaint, but the High 

court quashed the writ on the absence of any merit in the arguments of the appellant. Thus, 

aggrieved by the same, the appellant approached with this appeal. 

ISSUE 

Whether the provision of previous sanction as contemplated under Section 197 of CrPC is 

applicable for initiating the legal action by the Board for a violation of Section 48 of the Water 

Act? 

HOLDING 

▪ The court held that when section 197 CrPC is made applicable in respect of any prosecution 

under the Water Act of 1974, and in that process if the sanction is refused by the State by 

invoking Section 197 CrPC., then this would virtually negate the deeming fiction provided 

 
2 V.C. Chinnappa Goudar v. Karnataka State Pollution Control Board & Hiremath v. Karnataka State Pollution 

Control Board, MANU/SC/0320/2015. 
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under Section 48, by which the Head of the Department of Government would otherwise be 

deemed guilty of the offence under the 1974 Act. 

▪ In such a situation, the outcome of the application of Section 197 CrPC by resorting to the 

reliance placed by Section 4(2) CrPC would directly conflict with Section 48 of the 1974 Act, 

and consequently Section 60 of the 1974 Act which has an overriding effect over any other 

enactment would automatically come into play. 

▪ Furthermore, in the light of the said statutory prescription contained in Section 48, the court 

found no basis for invoking Section 197 CrPC. 
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CASE NO.3 

B.V. BYRE GOWDA V. STATE OF KARNATAKA3 

FACTS 

▪ In the present case, a criminal proceeding (Crime No. 667/2015) was initiated by a Deputy 

Environment Officer (DEO) against the petitioner under Section 200 of CrPC for offences 

punishable under Sections 21 and 22 of the Air (Prevention and Control of Pollution Act) Act 

read with Section 37 of the Air Act. 

▪ In pursuance of the same, the civil judge took cognizance and issued summons to the accused 

to appear before the court. Aggrieved by the same, the petitioner filed the present case. 

ISSUES 

▪ Whether anyone could file a complaint on behalf of the Pollution Control Board under Sections 

43 and 15 of the Air (Prevention and Control of Pollution) Act, 1981? 

▪ Whether the taking of cognizance in the present by the civil judge matter justified? 

HOLDING 

▪ The court held that a perusal of Section 15 indicates that the Board may by general or special 

order delegate to the Chairman or Board or any other officer of the Board subject to such 

condition, as may be specified in the order as it may deem necessary. 

▪ The resolution along with Section 16 of the Air Act indicates that there has been in fact a 

delegation made to the DEO and AEO and there is a condition and limitation which has been 

imposed upon the said delegated, that the filing of the cases can be done only after getting 

approval from the Chairman. This condition and limitation are also authorized to be imposed 

in terms of Section 15 of the Air Act. 

▪ The approval of the Chairman is not an administrative decision but is a condition precedent 

and/or limitation imposed by the Board on the delegate exercising power under Section 15 of 

the Air Act. 

▪ Section 43 of the Air Act requires that no Court shall take cognizance of any offence except 

on a complaint filed by the Board, or any officer authorised in that behalf. In the present case, 

though the DEO is authorised do so, there is a limitation on the authorization without obtaining 

 
3 B.V. Byre Gowda v. State of Karnataka, MANU/KA/4103/2022. 
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prior approval of the Chairman, DEO could not have initiated proceedings thereby coming 

within the mischief of 45 of the Air Act and this aspect is to be considered by the Magistrate 

before taking cognizance of the offence. Therefore, in the present case without such approval 

of the Chairman, no such proceedings could be initiated. 

▪ The Court in several matters has detailed out the manner in which the Magistrate is required 

to take cognizance. The order of cognizance does not indicate any application of mind on the 

part of the Magistrate as regards the complaint and the cognizance. It is required of all the 

Magistrates to follow the dicta laid down by the Apex Court and this Court in various matters. 

Therefore, the order of cognizance not being in accordance with law was quashed. 
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CASE NO.4 

M.A BAIG V. THE KARNATAKA STATE POLLUTION CONTROL BOARD4 

(HIGH COURT OF KARNATAKA DECISION) 

FACTS 

▪ In the present case, the Pollution Control Board filed a case against the petitioners under Sec.49 

of the Water (Prevention and Control of Pollution) Act, 1974 on the ground that the petitioners 

were responsible for discharging the sewerage water, thereby causing pollution in the 

environment.  

▪ The complaint was lodged by the Board with the Magistrate under Sections 43 and 44 of the 

Act in order to issue directions to the petitioners, secure their presence, and punish them in 

accordance with the law. 

▪ The present petition was filed on the ground that the complaint lodged by the respondent 

against the petitioners is not maintainable as the respondent has to lodge a case against the 

Head of the Institution and not against the officials or against any other person. Contending 

that the very complaint lodged by the respondent is without jurisdiction, the present petition is 

filed. 

ISSUE 

Whether the respondent has jurisdiction to initiate proceedings against the petitioner under Section 

49 of the Water Act, 1974?  

HOLDING 

▪ The court held that it is important to note that if under section 49 of the Water Act, 1974 any 

offence is committed by any Government Department, the Head of the Department, shall be 

deemed to be guilty of the offence and shall be liable to be proceeded against and punished 

accordingly. 

▪ It is for the petitioners to appear before the Magistrate and bring to his notice about the 

provisions of Section 43 of the Water Act, 1974 and to request the Magistrate either to dismiss 

the case lodged against the petitioners or to discharge them from the case. 

 
4 M.A Baig v. The Karnataka State Pollution Control Board, Unreported Judgements, Writ Petition No. 19643 of 

2007 (GM-RES), decided on Mar. 27, 2008 (Kar. HC). 
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▪ If such an application is filed, it is for the Magistrate to pass an appropriate order considering 

all provisions of the Water Act.  

▪ It further held that without recourse to such procedure the petitioners cannot file the present 

petition invoking Article 226 of the Constitution of India. 
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CASE NO. 5 

KARNATAKA STATE POLLUTION CONTROL BOARD V. B. HEERA NAIK5 

(SUPREME COURT DECISION) 

FACTS 

▪ In the present case, the appellant Karnataka State Pollution Control Board has filed a complaint 

against three respondents Shri B. Heera Naik, Commissioner, City Municipal Council, 

Bangalore, M.A. Baig and D.L. Narayan, Ex-Commissioner of City Municipal Council, 

Bangalore for taking cognizance of the offence punishable under Sections 43 and 44 of the 

Water Act, 1974 against the accused persons and to punish them for the offences.  

▪ The complaint stated that Board had accorded consent to the accused persons to discharge 

sewage effluent after treatment which expired on 30.06.2006 and thereafter the same has not 

been renewed. 

▪ One of the conditions of the said consent was that the accused persons should provide Sewage 

Treatment Plant within six months to treat sewage generated in the City Municipal Council 

Area which has not been done so far, nor any steps have been taken in that regard. 

▪ The Complaint stated that non-obtaining of consent after 30.06.2006, non-providing of Sewage 

Treatment Plant, under Ground Drainage facility and discharging the untreated sewage into the 

neighboring water bodies constitute a violation of Section 25 of the Act, 1974, which is 

punishable under Section 44 of the Act, 1974. 

▪ The respondents to these appeals filed criminal petitions under Section 482 Cr.P.C. for 

quashing the entire proceeding initiated by the appellant for the prosecution of the respondents 

under the Act, 1974. The High Court allowed all three applications filed under Section 482 

Cr.P.C. for quashing the proceedings initiated by the appellant. Aggrieved by the judgement, 

the appeal is filed in the Supreme Court.  

ISSUE  

Whether Commissioner of the City Municipal Council and Chief Officers of the City Municipal 

Council can be prosecuted under Section 48 of the Water (Prevention and Control of Pollution) 

Act, 1974? 

 
5 Karnataka State Pollution Control Board v. B. Heera Naik, (2020) 16 SCC 298. 
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HOLDING 

▪ The court while deciding the present case relied on the Patna High Court judgement of Arun 

Kumar Singh vs. the State of Bihar and Ors. were under Section 141 of the Negotiable 

Instrument Act, the Court held that the definition of Company as given in it is wider than the 

definition of Company in the Companies Act and it includes any-body corporate. 

▪ The Explanation of section 141(1) (a) therefore, makes it clear that the definition of Company 

as given is wider than the definition of Company in the Companies Act and it includes any-

body corporate. Section 5 of the Patna Municipal Corporation Act also shows that the 

Company is a body corporate. Therefore, there cannot be any doubt that Patna Municipal 

Corporation is a Company under the N.I. Act." 

▪ The Supreme court in the present case agreed with the above interpretation of Explanation (a) 

by the Patna High Court and held that the Explanation of Section 47 of Act, 1974 and the 

Explanation (a) to Section 141 of the Negotiable Instruments Act are pari materia. 

▪ Therefore, looking at the purpose and object of Act, 1974, the Supreme Court opined that 

Section 47 can resort to offences committed by a body corporate, and the Karnataka State 

Pollution Control Board, by filing a complaint before the Magistrate for taking cognizance of 

an offence under Section 49, did not commit an error. 

▪ Section 49 embraces cognizance of all offences under the Act. Whether the offences are 

covered by Section 47 or 48 has no bearing on the power of the Court to take cognizance of an 

offence. Karnataka State Pollution Control Board has filed a complaint for taking cognizance 

specifically referring to Section 49 of the Act, 1974. Thus, in the event any offence is 

committed by anyone, its cognizance can be taken under Section 49. The Court, however, 

reiterate that offences by a body corporate are to be covered by Section 47 since in the event 

offences by body corporates are not covered by Section 47, the benefit of Section 47(1) proviso 

shall not be available to those body corporates, which cannot be the intention of the Legislature. 

Therefore, it was concluded that offences by body corporate like City Municipal Council are 

covered under Section 49 treating them to be offences by a company as provided in Section 

47.  

▪ The High Court erred in quashing the complaint filed by Karnataka State Pollution Control 

Board against the respondents. 
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CASE NO. 6 

P. PRAMILA V. STATE OF KARNATAKA6 

FACTS 

▪ The appellants in the present case were engaged in the business of stocking iron ore and were 

alleged to have violated certain norms prescribed by the Deputy Commissioner under Section 

22 of the Air (Prevention and Control of Pollution) Act, 1981. The allegations included holding 

illegally established iron ore stack yard(s) at various places in Uttara Kannada District, along 

with the absence of provisions for pollution control measures, despite repeated requests and 

instructions given to them, by the officials of the Karnataka State Pollution Control Board.  

▪ In light of these allegations, complaints were filed before the Judicial Magistrate, First Class-

II. The proceedings against the appellants were sought to be challenged by the petition which 

is filed under Section 482 of the Code of Criminal Procedure in which it prayed for quashing 

the above proceedings. 

▪ A number of similar criminal petitions, filed by the appellants and others, were filed for 

disposal by the High Court of Karnataka, Circuit Bench at Dharwad, by a common order. The 

above order is subject to challenge in the present appeal.  

ISSUE 

Whether the power of cognizance of an offence under Section 43(1) of the Air Act can be invoked 

by the Court upon receiving a complaint from an officer on which the power is delegated by the 

chairman, whom himself got the power delegated from the board? 

HOLDING 

▪ The court held that under sub-section (1) of Section 43 of the Air Act, there cannot be any 

doubt, that when the authorities decide to initiate proceedings under the provisions of the Air 

Act, the complaint could have been made either by the Board or by an officer authorised by it 

and therefore in the present case vide notification/resolution dated 29.3.1989, the Karnataka 

State Pollution Control Board delegated certain powers to the Chairman of the Board. 

▪ The Chairman of the Board authorised the Regional Office, Karwar to initiate criminal action 

under Section 37 of the Air Act, by filing criminal cases in Courts having jurisdiction to deal 

 
6 P. Pramila v. State of Karnataka, Unreported Judgements, Criminal Appeal No. 152 of 2012, decided on Apr. 09, 

2015 (SC). 
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with them, against 17 owners of iron ore stack yards, located in and around the Karwar, Ankola 

and Jolda Taluks of Uttara Kannada District. 

▪ The court categorically held that under the principle of 'delegatus not potest delegare', the 

delegatee (the Chairman of the Board) could not have further delegated the authority vested in 

him, except by a clear mandate of law. 

▪ Therefore, the Chairman of the Board, had no authority to delegate the power to file 

complaints, to any other authority, for taking cognizance of offences under the Air Act. 

▪ Since the petitions filed by the appellants, under Section 482 of the Criminal Procedure Code, 

are being accepted merely on a technical ground, therefore, the court directed the competent 

authority, namely, the Board (or the Chairman of the Board) to re-initiate the above 

proceedings, in consonance with the provisions of Section 43(1) of the Air Act. 
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CASE NO. 7 

VIJAYANAGAR EDUCATIONAL TRUST, BANGALORE V. THE KARNATAKA STATE 

POLLUTION CONTROL BOARD, BANGALORE7 

FACTS 

▪ In the present case the petitioner, which is a registered Trust wanted to establish a medical 

college under the name and style of M/s. Infant Jesus Medical College and a Hospital in 

Bangalore Rural District approached the State Government for the issuance of an essentiality 

certificate and obtained the same. The petitioner got mandatory approval from all the major 

approval bodies. Consequent to obtaining the permissions, a plan was submitted to the 

Bangalore Metropolitan Regional Development Authority (BMKDA) for sanctioning the 

project and was approved subject to obtaining the environmental clearance from the Karnataka 

State Pollution Control Board before the commencement of the actual production.  

▪ Petitioner applied for the same and received a letter from the Board stating that the officials of 

the Board had inspected the premises twice and that no responsible person was available, and 

that the location could not be identified correctly and requested the petitioner to co-ordinate 

with their office and organize for a site inspection and application would be till then pending. 

The petitioner replied in affirmative but, nothing was heard from the respondent Board 

thereafter for quite some time. The petitioner, in pursuance of the sanction from the BMRDA, 

had entrusted the work to M/s. Larsen and Toubro Company began construction of the hospital 

and college. 

▪ When things were afoot, a news item was published in the Indian Express Newspaper stating 

that the construction would likely damage and pollute the environment. The Board suddenly 

woke up after the publication of the news item in the newspaper and the subsequent filing of 

the writ petition and issued an order refusing to grant permission to establish a medical college 

and hospital.  

▪ In the meanwhile, the writ petition came up before a Division Bench of this Court on for orders 

and this Court ordered the stoppage of further construction. The petitioner filed an appeal 

before the Appellate Authority against the order of the Board refusing permission to establish 

the hospital. The petitioner also filed the writ petition for vacating the order of stoppage of 

 
7 Vijayanagar Educational Trust, Bangalore v. The Karnataka State Pollution Control Board, Bangalore, AIR 2002 

Kant 123. 
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further construction. As the petitioner had already approached the Appellate Authority in the 

matter, this Court declined to entertain the writ filed by it and rejected it. The petitioner 

preferred a special leave petition before the Supreme Court which also came to be dismissed 

by the Apex Court. 

▪ The appeal that was pending before the Appellate Authority could not have proceeded as the 

Appellate Authority expressed its inability to dispose of the appeal in the light of the fact that 

the writ petition relating to the same subject matter was pending in this Court. The Division 

Bench of this Court taking note of the fact that the matter is pending at two forums, disposed 

of the writ petition with a direction to the Appellate Authority to consider all the aspects 

involved in the appeal. The Appellate Authority thereafter took up the appeal for hearing and 

by its order dismissed the appeal. Being aggrieved by the said order of dismissal of the appeal 

by the Appellate Authority, the petitioner has presented this writ petition praying for setting 

aside orders impugned, as aforesaid. 

ISSUE 

Whether deemed consent even though provided by Section 25(7) of the Act would provide benefit 

to the petitioner, when the issue is examined from the point view of the larger question of 

environmental protection? 

HOLDING 

▪ The court held that the concept of deemed consent is based on sub-section (7) of Section 25 of 

the Water (Prevention and Control of Pollution) Act, 1974 under which an applicant must only 

satisfy that the three factors which would enable him to claim the benefit under the said 

provision exist in his case. The three conditions being, (i) the consent referred to in Sub-section 

(1) shall not have been given or refused earlier, (ii) a period of four months ought to have 

expired after making of the application, and (iii) his application should be complete in all 

respects. On an applicant establishing that these three factors do exist in his favor, it would 

have to be deemed, without much ado, that the permission would be given unconditionally 

immediately on the expiry of the four months period and in the present case all the conditions 

were fulfilled  

▪ On the environment concern point even after deemed consent was fulfilled, the court held that 

there can be no doubt at all in the circumstances of the present case that the petitioner was 
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never called upon nor was he provided the opportunity to dispel any reasonable concern that 

the Board may have had about the potential danger that the industry would have caused. When 

it can be said that the establishment of the hospital does pose an 'uncertain' risk to the 

environment, it cannot be said applying the same yardstick of 'reasonableness' that the potential 

risk is 'negligible' or 'non-negligible'. In the case of A.P. Pollution Control Board, supra, the 

Apex Court had every reason to believe that the potential danger to the environment was 'non-

negligible'. In the present case, it cannot be said even with a modicum of certainty that the risk 

involved is 'non-negligible'.  

▪ The approach adopted by the Apex Court in such cases is that where the pollutants were 

directly being let into the stream, it would be totally unjustified to deny permission to establish 

a hospital merely on the ground of potential hazard to the environment where there was nothing 

on record either before the Board or before the Appellate Authority to show that the uncertain 

danger to the environment was “non-negligible”. Any rejection of a request for the 

establishment of an industry when the risk is certain but what is not certain is whether the risk 

is “negligible” or “non-negligible” could be made only after proper identification of the amount 

and nature of pollutants and the danger to which the environment is exposed by such pollution.  

▪ Therefore, the present writ petition was allowed, and the impugned order was quashed. 
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CASE NO. 8 

NOORULLA KHAN V. KARNATAKA STATE POLLUTION CONTROL BOARD8 

FACTS 

▪ Sandur Gram Panchayat and the appellant, who at the relevant time was Chief Officer of said 

Gram Panchayat, were accused of having committed offences punishable under Sections 43 

and 44 of The Water (Prevention and Control of Pollution) Act, 1974. By judgment and order 

passed by the Civil Judge (Junior Division) and Judicial Magistrate First Class, Sandur, the 

appellant was found guilty of the offences. The appeal was made to the II-Additional Sessions 

Judge, Bellary and decided that on the ground of being a public servant, the appellant was 

entitled to the protection under Section 197 of the Code of Criminal Procedure, 1973 and in 

the absence of a requisite sanction, his prosecution was invalid. 

▪ Karnataka State Pollution Control Board filled criminal appeal, before the High Court of 

Karnataka, Dharwad Bench. The High Court set aside the view taken by the lower Appellate 

Court. Since the matter was not considered by the lower Appellate Court on merits, the High 

Court remitted the matter back to the lower Appellate Court for fresh consideration on merits. 

The appeal was sought against this High court order. 

ISSUE  

Whether “previous sanction protection” given under section 197 of CrPC will be available to the 

appellants? 

HOLDING 

▪ The apex court majorly relied on the judgement of Karnataka State Pollution Control Board v. 

B. Heera Naik in which it was observed that the Commissioner of City Municipal Council and 

Chief Officers of the City Municipal Council would not strictly be called “Heads of the 

Departments” for the purposes of Section 48 of the Water Act. It was however held that such 

officials would still come under the provisions of Section 47 of the Water Act. The decision of 

the High Court quashing the complaint was thus set-aside and the concerned Magistrate was 

directed to proceed with the complaint. What emerges from these decisions of this Court is if 

 
8 Noorulla Khan v. Karnataka State Pollution Control Board, MANU/SC/0454/2021. 
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the concerned public servant happens to be a Chief Officer or Commissioner of a Municipal 

Council or Town Panchayat, he cannot strictly be called “the Head of the Department of the 

Government.” 

▪ Therefore, in terms of the decision of this Court in B. Heera Naik (Supra), the matter would 

not come under Section 48 of the Water Act. But the matter would come directly under Section 

47 of the Water Act. According to the said decision, even in such cases, the deeming fiction 

available under Section 47 of the Water Act would disentitle the public servant from the 

protection under Section 197 of the Code.  

▪ If the offenders are other than public servants or if the principal offenders are corporate entities 

in private sectors, the question of protection under Section 197 would not arise. 

▪ Therefore, the court observed that the present matter in the light of these postulates stands 

completely covered by the decision of this Court in B. Heera Naik (Supra) and held that the 

High Court was, therefore, right and justified in setting aside the decision of the lower 

Appellate Court, which was purely based on the issue of the applicability of Section 197 of the 

Code. In the circumstances, the High Court rightly remitted the matter to the lower Appellate 

Court to be considered afresh on merits.  
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CASE NO. 9 

V.T. WILSON V. KARNATAKA STATE POLLUTION CONTROL BOARD9 

FACTS 

▪ In the present case, the petitioner has sought to quash the entire proceedings by the Civil Judge 

and JMFC, T. Narasipura, for the alleged offences punishable under sections 24 and 25 of the 

Water Prevention and Pollution Control Act, 1974 punishable under sections 43 & 44 of the 

Water Act. The petitioner is the chief officer of the local body established in accordance with 

the provisions of the Karnataka Municipality Act, 1964. The petitioner is under a legal 

obligation to provide UGD system and to treat the sewage effluent generated within the limits 

of Town Panchayat before discharging into Kabini river water, in order to maintain the 

wholesomeness of water, in accordance with the provisions of the Karnataka Municipality Act 

of 1964 and sections 24, 25 and 26 of the Water Act. 

▪ The respondent Karnataka State Pollution Control Board filed a complaint under section 200 

Cr.P.C., seeking action against the petitioner alleging various complaints are received by the 

respondent on pollution of Kabini River due to discharge of untreated sewage resulting in 

pollution of river water adversely affecting the public health. Thereafter, Magistrate took 

cognizance of the offences and issued a summons to the petitioner. Therefore, the present 

criminal petition was filed to quash the proceeding.  

ISSUE  

Whether the failure of the petitioner in preventing the pollutants to enter into Kabini river, would 

constitute a violation of sections 24 and 25 of the Water Act? 

HOLDING 

▪ On the point that a prior sanction of the government under Section 197 CrPC would be required 

for the prosecution of the petitioner, the Hon’ble court emphasized that the controversy has 

been put to rest by the Apex Court in V.C. Chinnappa Goudar v. Karnataka State Pollution 

Control Board. 

 
9 V.T Wilson v. Karnataka State Pollution Control Board, Unreported Judgements, Criminal Petition No.5314 of 

2016, decided on Sept. 06, 2019 (Kar. HC).  
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▪ In view of sections 24 and 25 of the Water Act read sections 193, 194, 197, 199, 201, and 203 

of the Karnataka Municipality Act. The high court held that all the drains and sewers having 

vested with the Town Panchayat and there are clear allegations that the polluting material has 

been let into the river through these sewers or drains, even though the pollutants are let into 

the drains by various other agencies like other villages which do not come under Town 

Panchayat of T.Narasipura, yet on account of the failure of Town Panchayat, T.Narasipura to 

prevent the flow of pollutants into the Kabini river, it has to be held that the petitioner has 

knowingly permitted the pollutants to enter into Kabini river thereby making out contravention 

of sections 24 and 25 of the Water Act.  

▪ In the light of these discussions, the contention urged by the petitioner of having not caused or 

permitted pollutants to enter the lakes cannot be prosecuted under sections 24 and 25 of the 

Water Act is liable to be rejected and it is accordingly rejected. 
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CASE NO. 10 

VIKASH BANSAL V. DELHI POLLUTION CONTROL COMMITTEE10 

FACTS 

▪ In the present case, a complaint was filed by Delhi Pollution Control Committee against the 

partnership firm M/s Haryana Paneer Bhandar of which the appellant Vikash Bansal is the 

owner. The Vigilance Squad constituted by the Government of NCT of Delhi consisting of a 

team of SDM (Environment) and Engineers of DPCC carried out the inspection of the 

industrial unit of M/s Haryana Paneer Bhandar of which the petitioner was the occupier. After 

the inspection by the team, the following remarks were made in the inspection report:  

1. The unit is found in operation. 

2. No treatment facility for treatment of the trade effluent generated during the washing process 

is seen. 

3. Entire trade effluent generated during the washing process of sweets/namkeens preparation 

moulds/containers/utensils etc. from floor washing are being discharged by the unit without 

treatment into the public sewer. 

▪ It was alleged that while discharging the trade effluent into the drain, the appellant was causing 

severe pollution as he was running a workshop manufacturing sweets/namkeen and 

discharging trade effluents without any treatment facilities and without any consent as required 

under the Water Act, 1974. Thereafter, a complaint was filed to punish the appellant for the 

offences under sections 24/25/26/33A read with sections 41/42/43/44 & 49 of the Water Act, 

1974. The lower court convicted the appellant and therefore this appeal is filled to quash the 

order. 

ISSUE  

Whether the lower court was correct in punishing the appellant for the offences under section 

24/25/26/33A read with sections 41/42/43/44 & 49 of the Water Act, 1974? 

  

 
10 Vikash Bansal v. Delhi Pollution Control Committee, Unreported Judgements, Crl. L. P. 170 of 2018 & Crl. M.A. 

47823 of 2018, decided on Nov. 11, 2018 (Del. HC). 
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HOLDING 

▪ The appeal was partially allowed as the conviction and sentence of the appellant under sections 

25 and 26 of the Water Act, 1974 was set aside. However, the conviction of the appellant under 

section 24 of the Act was upheld. The reasoning for setting aside the conviction under sections 

25 and 26 are: 

1. The court held that as the buildings in question had already been constructed without 

obtaining prior consent to establish so section 25(5) comes into the picture which talks 

of a situation where an industry operation or process has already been established or 

the steps for the establishment have already been taken without obtaining the prior 

consent of the State PCC. In such an event the State PCC has to serve on the person 

who has established or taken steps to establish, a notice imposing any such conditions 

as it might have imposed if an application had been made for its consent "in respect of 

a such establishment, such outlet or discharge." But in the case in hand as per evidence, 

no laboratory report has been filed by the respondent to ascertain that the discharge by 

the unit was trade effluent as the standards laid down in order to judge as to whether in 

fact consent of the Board was needed to run the establishment, nor any notice under 

section 25(5) was given by the respondent to the appellant. Therefore, the court held 

that the conviction and sentence under section 25 of the Act 1974 in the impugned 

judgment is not sustainable and is accordingly set aside. 

2. The court further held that as respondent could not bring any evidence with respect to 

the fact, since when the unit was in operation. For want of the date of establishment, 

the conviction and sentence of the appellant under section 26 of the Act, 1974 can't be 

sustained and thus is set aside. 
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CASE NO. 11 

BAITHKOL BANDHARU NIRASHRITHRA V. THE CHIEF EXECUTIVE OFFICER, KARNATAKA 

MARITIME BOARD11 

FACTS 

▪ The present writ petition is filed under Article 226 of the Constitution of India which 

challenges the decision to expand the existing Karwar Port at Baithkol village. The project of 

expansion of the existing Karwar Port has been undertaken by the State Government through 

the Director of Ports and Inland Water Transport. The State Level Environment Impact 

Assessment Authority- Karnataka accorded Environmental Clearance for the proposed second 

stage Development of Commercial Karwar Port.  

▪ Various conditions were incorporated in the Environmental Clearance `and in the 'specific 

conditions', condition No.23 was incorporated for obtaining consent to establish and/or operate 

from the Karnataka State Pollution Control Board both under the Air (Prevention and Control 

of Pollution) Act, 1981 and the Water (Prevention and Control of Pollution) Act, 1974. 

▪ In the Environmental Clearance, it was recorded that the existing area of Karwar Port was 3 

hectares, and the capacity of the existing port was 3 million Tons/Annum. It was proposed to 

be increased by the second stage of Development to 4.5 Million Tons/Annum. The second 

stage Development project was proposed on an area of 17 hectares (42.01 acres). 

▪ There is a challenge to the Environmental Clearance on the ground that as the second stage 

Development Project was an 'A' category project under the EIA notification, the SEIAA had 

no authority to grant Environmental Clearance and it is only the Government of India which 

could have granted the same. 

▪ On 20th December 2019, a letter was addressed by the Environmental Officer of KSPCB to the 

Executive Engineer of the Port Division, Karwar to stop the activities of construction of 

breakwater wall which is a part of the second stage Development project on the ground that 

consent under the Air Act and the Water Act was not obtained. It is stated that CRZ clearance 

was issued on 20th December 2019 and construction activities were commenced abutting 

Rabindranath Tagore Beach at Karwar. 

 
11 Baithkol Bandharu Nirashrithra v. The Chief Executive Officer, Karnataka Maritime Board, Unreported 

Judgements, Writ Petition No.1332 of 2020 (GM-RES-PIL) C/W Writ Petition No.2336 of 2020 (GM-RES-PIL), 

decided on July 29, 2021(Kar. HC). 
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▪ During the pendency of these writ petitions, various orders were passed by the Court. While 

issuing a notice on 23rd January 2020, this Court referred to condition No.23 incorporated in 

the Environmental Clearance regarding obtaining consent from KSPCB to establish/operate 

under the Air Act and the Water Act. This Court also referred to the show cause notice issued 

by SEIAA on 20th December 2019 calling upon the second respondent as to why the 

Environmental Clearance should not be cancelled.  

▪ Further order passed by this Court dated 26th February 2020 records that an order was passed 

by the SEIAA on 24th  February 2020 directing the respondent - the Directorate of Ports and 

Inland Water Transport of the State Government to obtain all required clearances and comply 

with all the conditions incorporated in the Environmental Clearance before the commencement 

of any construction activities forming a part of the 2nd stage Development. In view of the said 

order, this Court modified clause (v) of the Order dated 23rd January 2020 by permitting 

KSPCB to decide the application for consent. 

▪ Therefore, the present writ petitions are for challenging the Environmental Clearance and the 

consent granted by KSPCB. The challenge in the writ petition is based on the violation of 

fundamental rights guaranteed under sub-clause (d) of clause (1) of Article 19 and sub-clause 

(g) of clause (1) of Article 19 as well as Article 21 of the Constitution of India. Violations of 

Articles 48-A, 51-A (g) and 300A have also been alleged. 

ISSUES 

▪ ISSUE 1: Whether in view of the availability of an efficacious remedy under the provisions of 

sub-section (1) of Section-14 and clause (h) of Section-16 of the NGT Act, 2010, the present 

petitions under Article 226 of the Constitution of India should not be entertained? 

▪ ISSUE 2: Whether the consent for establishment granted by Karnataka State Pollution Control 

Board (KSPCB) is bad in law? 

HOLDING 

▪ ISSUE 1: The court held that it is true that if a challenge was only made on the issue of the 

Environmental Clearance, an argument of availability of an efficacious remedy under clause 

(h) of Section-16 of the NGT Act would have been certainly available. However, in the present 

case, the challenge is also to the legality and validity of consent for establishment granted under 

Section 21 of the Air Act and consent for establishment granted under Section 25 of the Water 
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Act. There is a challenge to the project on the ground of infringement of fundamental rights 

guaranteed under Articles- 19 and 21 of the Constitution of India and in particular under sub-

clause (d) of clause (1) of Article 19 of the Constitution of India. Under Section 31 of the Air 

Act, there is a provision for an appeal against the orders passed by the KSPCB, to an Appellate 

Authority constituted by the State Government. Moreover, under Section 28 of the Water Act, 

a remedy of appeal is available to prefer an appeal against an order of consent issued under 

Section 25 to an Appellate Authority established by the State Government. In the present case, 

the issues of legality and validity of the Environmental Clearance as well as the consent granted 

under both the Water Act and Air Act are interlinked. If the argument of availability of 

efficacious remedies is accepted, the petitioners will be driven to prefer an appeal before the 

separate and distinct Appellate Authorities. Moreover, there is a challenge to the entire project 

on the ground of violation of fundamental rights guaranteed under Articles 19 and 21 of the 

Constitution of India. The challenge to the project is on the ground of loss of livelihood of the 

members of the petitioners. Therefore, in the facts of the case, it cannot be said that an 

efficacious statutory remedy is available to the petitioners in this case. Hence, the Court is of 

the view that there is no availability of an efficacious remedy under the provisions of sub-

section (1) of Section 14 and clause (h) of Section 16 of the NGT Act, 2010. 

▪ ISSUE 2: The court summarized points on this issue and held that: 

(a) The consent for the establishment was issued on 1st July 2020 solely on the basis of 

the recommendations made by the Consent Committee. 

(b) Though the consent was issued on 1st July 2020, records that it was issued with the 

approval of the Chairman of the Board, neither the proceedings before the Chairman 

nor an Order made by him is placed on record to show that after considering the 

relevant factors and after application of mind, the Chairman had approved the 

recommendation of the Consent Committee. When the Chairman exercised delegated 

power of the Board to grant consent, before granting consent, there must be an 

application of mind by him which is completely absent in this case. 

(c) The court has perused the inspection report of the environmental officer of the Karwar 

Regional Office, who appears to have carried out the inspection on 17th January 2020. 

No inquiry or investigation was made by the said Officer as contemplated by the Rules 

framed both under the Water Act and the Air Act. Without there being a proper inquiry 
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as contemplated by the Rules, the application for a grant of consent could not have 

been considered. 

(d) Though there was no valid consent granted by the Board or by the Chairman in the 

exercise of the delegated powers, the Board purported to review the consent under the 

non-existing power under sub-section (2) of Section 27 of the Water Act. 

(e) In the meeting held on 24th November 2020, though it was resolved to reiterate and 

confirm the consent with "certain modified conditions", there was no decision taken on 

what could be the additional/modified conditions. As the decision was taken only to 

reiterate and confirm the consent subject to "certain modified conditions" and as the 

said conditions were not even discussed, the decision to reiterate and confirm the 

consent cannot be termed as legal and valid. 

(f) Only after the above lacuna was pointed out by this Court, to overcome the same, the 

Board again convened its meeting on 6th January 2021 and purportedly took a decision 

as regards what should be the modified conditions 

(g) It is pertinent to note here that neither in the minutes of the earlier meeting dated 24th 

November 2020 nor in the minutes of the subsequent meeting dated 6th January 2021, 

the fact that proper inspection and inquiry were not conducted by the environmental 

officer in terms of the Rules is not at all noted. 

Thus, the purported grant of consent dated 1st July 2020 and the subsequent actions of the 

Board of confirmation of the earlier consent in the minutes of the meeting held on 24th 

November 2020 as well as the further act of the Board of determining the additional conditions 

for the first time in the subsequent meeting held on 6th January, 2021 were held as illegal as 

the entire decision-making process of the Board has been completely vitiated. 

  

83



 
 

 

CASE NO. 12 

U.P. POLLUTION CONTROL BOARD V. MODI DISTILLERY12 

FACTS 

▪ Messrs Modi Industries Limited is a large business organisation having diversified 

business activities, which established an industrial unit called Messrs Modi Distillery in 

Ghaziabad engaged in the business of manufacture and sale of industrial alcohol.  

▪ During the process of manufacture of such industrial alcohol, the said industrial unit 

discharged highly noxious and polluted trade effluents into the Kali River through the 

Kadrabad Drain which is a stream within the meaning of Section 2(j) of the Water 

(Prevention and Control of Pollution) Act, 1974 and thereby caused continuous pollution 

of the said stream without the consent of the Board and thereby falling within the purview 

of Section 26 of Water act 1974. 

▪ Under the provisions of Section 26, as amended, it has been made mandatory for every 

existing industry to obtain the consent of the Board for discharging its trade effluent into a 

stream or well or sewer or on land.  

▪ Messrs Modi Distillery, therefore, applied to the Board for a grant of consent to discharge 

its trade effluents into the stream. The Board refused to grant the consent in the public 

interest since the application was found incomplete in many respects and also because the 

industrial unit did not have proper arrangements for the treatment of its highly polluted 

trade effluents. Thereafter, the Board lodged a complaint against the respondents under 

Section 44 of the Water Act 1974 in the Court of the Chief Judicial Magistrate. 

▪ Board of Directors of the Company also filed an application before the Allahabad High 

Court under Section 482 of the Code of Criminal Procedure, 1973 for quashing the 

proceedings. A single Judge invoking the revisional jurisdiction of the High Court quashed 

the proceedings on the ground that there could be no vicarious liability under Section 47 

of the Water Act unless there was a prosecution of the Company i.e., Messrs Modi 

Industries Limited. The Single Judge of Allahabad High Court held that the complaint 

suffers from serious legal infirmity and in such circumstances, to allow the proceedings to 

 
12 U.P. Pollution Control Board v. Modi Distillery, 1987 SCR (3) 798. 
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continue would amount to an abuse of the process of the Court. Therefore, this appeal was 

filed. 

ISSUE 

Whether the Chairman, Vice-Chairman, Managing Director, and members of the Board of 

Directors are liable to be proceeded against under section 47 of the Water (Prevention and Control 

of Pollution) Act, 1974 in the absence of a prosecution of the Company owning the said industrial 

unit? 

HOLDING 

▪ The judges held that on a plain reading of Sub-sec.(1) of Sec. 47 of the Water (Prevention 

and Control of Pollution) Act, 1974, where an offence has been committed by a company, 

every person who at the time of the commission of the offence was in charge of and 

responsible to' the company for the conduct of the business of the company, as well as the 

company, shall be deemed to be guilty of the offence and shall be liable to be proceeded 

against and punished accordingly.  

▪ Furthermore, proviso to Sub-sect. (1) shifts the burden on the delinquent officer or servant 

of the company responsible for the commission of the offence. The burden is on him to 

prove that he did not know of the offence or connived in it or that he had exercised all due 

diligence to prevent the commission of such offence. 

▪ On a combined reading of the provisions contained in Sub-secs. (1) and (2), the court held 

that there were no doubt whatever that the Chairman, Vice Chairman, Managing Director 

and members of the Board of Directors of Messrs Modi Industries Limited, the Company 

owning the industrial unit Messrs Modi Distillery could be prosecuted as having been in 

charge of and responsible to the company, for the business of the industrial unit Messrs 

Modi Distillery owned by it and could be deemed to be guilty of the offence with which 

they are charged.  

▪ The fact that the situation was brought about by the industrial unit viz. Messrs Modi 

Distillery of Messrs Modi Industries Limited due to the failure of the unit of Messrs Modi 

Distillery to respond to the notices issued by the Board and furnish the information called 

for regarding the particulars and names of the Managing Director, Directors and other 

persons responsible for the conduct of the Company. Therefore, the appeal was allowed. 
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CASE NO. 13 

U.P. POLLUTION CONTROL BOARD V. BHUPENDRA KUMAR MODI13 

FACTS 

▪ In the present case M/s Modi Carpets Ltd., Raebareli filed an application with the State 

Board for seeking consent to discharge effluent. The Board granted conditional consent 

to discharge their trade effluent into the river Sai. Since the conditions of consent were 

not being complied with by M/s Modi Carpets Ltd., a letter was sent by the Board to 

M/s Modi Carpets Ltd., Raebareli informing that non-compliance of the consent 

conditions was an offence under Section 44 of the Water (Prevention and Control of 

Pollution) Act, 1974. The Board again sent a letter to M/s Modi Carpets Ltd. that the 

conditions of the consent order were not complied with.   

▪ Since M/s Modi Carpets Ltd. was not complying with the provisions of the Water Act 

and there was a violation of Sections 25 & 26 of the Water Act, a complaint under 

Section 44 of the Water Act was filed by the Board in the lower court. 

▪ A Criminal Misc. petition under Section 482 of the Criminal Procedure Code, 1973 

was filed before the High Court of Judicature at Allahabad for quashing the complaint 

and also for other reliefs. The High Court stayed further proceedings in the complaint 

case. On the objection of the Board that the Principal Bench at the High Court of 

Judicature at Allahabad had no territorial jurisdiction to decide the petition, Dr 

Bhupendra Kumar Modi, Joint Managing Director filed a petition under Section 482 of 

the Code of Criminal Procedure, 1973 before Lucknow Bench of the High Court. The 

High Court quashed the complaint. Therefore, the present appeal is filed. 

ISSUE 

Whether Dr. Bhupendra Kumar Modi, Joint Managing Director is liable to be proceeded under 

section 47 of the Water (Prevention and Control of Pollution) Act, 1974? 

  

 
13 U.P. Pollution Control Board v. Bhupendra Kumar Modi, 2009 SCC 147. 
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HOLDING 

▪ The judges in the present case majorly relied on the case of U.P. Pollution Control Board 

v. Messrs Modi Distillery and Others, (1987) 3 SCC 684 in which the facts were identical 

to the present case. In that case, the court held that the director and Members of the Board 

of Directors of M/s Modi Industries Limited, the company owning the industrial unit called 

M/s Modi Distillery could have proceeded with a complaint against the said industrial unit. 

The apex also found the High court judgement incorrect as the judge of the High Court 

found that there was no sufficient ground against the respondent as the allegations made in 

the complaint do not constitute an offence punishable under Section 44 Water Act, 1974 

for the admitted contravention of Sections 25(1) and 26 read with Section 47 of the Water 

Act, 1974. 

▪ Taking note of the averments in the complaint against the Directors, Managers and the 

ingredients of Section 47 of the Water Act, the Court in the present case declined to accept 

the reasoning of the High Court and Sessions Court for quashing the complaint and thereby 

set aside both the orders and directed the trial Court to proceed with the case in accordance 

with law. 
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CASE NO. 14 

M.C. MEHTA V. UNION OF INDIA14 

(GANGA POLLUTION CASE) 

FACTS 

▪ In the pilgrimage city of Haridwar, along the Ganga river, a matchstick tossed by a smoker 

resulted in the river catching on fire for more than 30 hours, due to the presence of a toxic layer 

of chemicals produced by a pharmaceutical firm. In response to this incident M.C. Mehta, an 

environmental lawyer and social activist, filed a Public Interest Litigation (PIL) in the Supreme 

Court of India against about eighty-nine respondents, in which Respondent 1, Respondent 7, 

Respondent 8 and Respondent 9 were Union of India in 1985. 

▪ Mehta filed a petition (PIL) charging that, despite the advances created within the code, 

government authorities had not taken effective steps to stop the environmental pollution of the 

Ganga river. The scale of the case – the whole 2,500-km stretch of the river – proved to be 

intractable. So, the Court requested Mr. Mehta to narrow down his focus and he chose the city 

of Kanpur, despite neither being from the city nor living there. He prayed that the state agencies 

should stop leather tanneries and also the municipal corporation of Kanpur from taking out 

industrial and domestic effluent within the stream. 

ISSUE  

Whether the authorities had paid attention to the worsening condition of the sacred watercourse 

and initiated probation into the matter under the Water Act and Environment Protection Act. 

HOLDING 

▪ The Court emphasized the importance of the Water (Prevention and Control of Pollution) Act, 

1974 under which section 24 of the Act prohibits the use of any ‘stream’ for disposal of 

polluting matter. A ‘stream’ under section 2(j) of the Act includes river, watercourse whether 

flowing or for the time being dry, inland water whether natural or artificial, sub-terrene waters, 

sea, or tidal waters to such extent or as the case may be to such point as the State Government 

may by the notification in the official gazette specify. The Act permits the establishment of 

Central Boards and State Boards. Section 16 and Section 17 of the Act describe the power of 

 
14 M.C. Mehta v. Union of India, AIR 1988 SC 1115. 
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these boards. One of the functions of the State Board is to inspect sewage or trade effluents, 

plants for the treatment of sewage and trade effluents, data relating to such plants for the 

treatment of water and system for the disposal of sewage or trade effluent. The court mentioned 

that despite the above-stated provisions in the Water (Prevention and Control of Pollution) Act, 

1974 Act no effective steps were taken by the State Board to prevent the discharge of effluents 

into the river Ganga.  

▪ The Court also relied on the Environment (Protection) Act, 1986. Section 3 of this Act confers 

power on the Central Government to take effective steps for the protection and improving of 

the quality of the environment and preventing environmental pollution. ‘Environment’ means 

water, air, and land and the inter-relationship which exists among the water, air, and human 

beings. Section 3(2)(iv) of this Act empowers the Central Government to lay down standards 

for the emission or discharge of pollutants. The Central Government is empowered to issue 

directions in writing to any person or authority to comply with such directions. Such directions 

may include closure, prohibition or regulation of any industry, operation or process or stoppage 

or regulation supply of electricity or water or any other service. Section 15 contains provisions 

relating to penalties that may be imposed for the contravention of any of the provisions of this 

Act. The court mentioned that despite the provisions in the Environment Protection Act, no 

effective steps were taken by the Central Government to prevent the public nuisance caused 

by the tanneries at Kanpur. 

▪ The Court ordered the tanneries to establish primary treatment plants if not Secondary 

treatment plants. That is the minimum that the tanneries should do in the circumstances of the 

case. The Court further held that the financial capacity of the tanneries should be considered 

irrelevant while requiring them to establish primary treatment plants. Just like an industry 

which cannot pay minimum wages to its workers cannot be allowed to exist a tannery which 

cannot set up a primary treatment plant cannot be permitted to continue to be in existence for 

the adverse effect on the public at large which is likely to ensue by the discharging of the trade 

effluents from the tannery to the river Ganga would be immense and it will outweigh any 

inconvenience that may be caused to the management and the labour employed by it on account 

of its closure. 
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CASE NO. 15 

M.C. MEHTA V. UNION OF INDIA15 

(CNG VEHICLES CASE) 

FACTS 

▪ Agitated by the unchecked air pollution and its hazardous impact on the health of residents of 

Delhi, MC Mehta, an environment activist filed a Public Interest Litigation against the Union 

of India in the Supreme Court in 1985. 

▪ He argued that pollution in Delhi has reached a level that is affecting people's health. The 

existing environmental laws required the government to take measures to control air pollution 

in the interest of public health, especially vehicular pollution. 

ISSUE  

Whether the authorities had paid attention to the worsening condition of air pollution in the Capital 

Region of India and had initiated probation into the matter under the AIR (prevention and control 

of pollution) Act 1981 and the Environment (Protection) Act, 1986? 

HOLDING 

▪ The court's order revealed its frustration with the implementing authorities, and it attempted to 

disregard all that was pleased by the Government for CNG conversion. The court rejected this 

argument and the Mashelkar committee's report of the shortage of CNG as it was found that 

there was an increase in the supply of CNG to the industries. Even if there is a shortage of 

supply of an essential commodity, priority must be given to public health, as opposed to the 

health of a balance sheet of a private company. To allow industries to benefit at the expense of 

public health is also a violation of articles 39(e), 47, and 48 -A. 

▪ The court also applied the precautionary principle in this case, which is enshrined in the 

concept of sustainable development. The principle required government and health authorities 

to take appropriate action and prevent air pollution. According to this principle, if there is a 

threat of serious or irreversible damages, then, lack of full scientific certainty shall not be used 

as a measure of postponing cost-effective measures to prevent environmental degradation. 

 
15 M.C. Mehta v. Union of India, AIR 2002 SC 1696. 
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▪ The court said that even if there is a shortage of CNG as contended by the Government if crude 

oil can be provided to refineries for the manufacture of petrol and diesel, there is no reason 

CNG cannot be imported to ensure less pollution. There was also an increase in respiratory 

diseases in children. The court pointed out that a responsible government should be concerned 

about the increased respiratory diseases in children. However, the government appeared to be 

interested in protecting the financial interests of the polluters, including oil industries which as 

per the international standards is producing low-standard petrol and diesel at the cost of public 

health. 

 

**************************** 
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SL. NO QUERY RESPONSE RECEIVED FROM KSPCB 

 

1 INVESTIGATION 

 1.1 What is the mode of investigation 

when: 

a) By way of Complaint 

 

 

 

b) by way of inspection 

 

 

 

 

 

 

 

 

 

 

 

a) On the failure of a project/industry 

authorities are required to comply with the 

observations made in the inspection report 

with respect to violations. 

b) Spot inspection, preparing inspection 

report, noting down of the apparent 

violations, issue of notice for compliance, 

spot inspection-II, collection of samples, 

obtaining lab report, issue of notice for 

compliances,   

 

If not complied with, further spot 

inspection and drawing of mahazar in the 

presence of witnesses for the purpose of 

initiation of a criminal case. 

 

2 THE PROCEDURE FOLLOWED FOR THE  COLLECTION OF EVIDENCE 

A. PROCEDURE  

2.1. What is the procedure followed 

for the collection of evidence? 

• Spot inspection, preparing inspection 

report, noting down the apparent 

violations, issuing of notice for 

compliance, collection of samples, 

obtaining lab report. 

• For taking water samples for analysis from 

any stream, well, sewage, or trade effluent, 

the procedure prescribed under Section 21 

of the Water (Prevention and Control of 

Pollution) Act, 1974 (Hereinafter, “Water 

Act”) is to be followed. 

• Samples of air or emission from chimney, 

fuel or duct, or any other outlet, for the 

purpose of analysis may be taken following 

the procedure prescribed under section 26 

of Air (Prevention and Control of 

Pollution) Act, 1981 (Hereinafter, “Air 

Act”). 
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2.2. Who are the officers authorized 

to collect evidence? How are they 

appointed? 

Officers (AEO, DEO, SEO) working at Regional 

Office.  

 

Section 23 of the Water Act and Section 24 of Air 

Act provided for gaining entry into the premises 

and for inspection. 

 

Section 21 of Water Act and Section 26 of Air Act 

provided procedures to be followed for sample 

collections. 

 

The above officers have already been authorized 

by Board’s resolution to gain entry and inspection. 

2.3. Whether the proceedings of 

collecting of evidence are recorded, 

and if so, how, and where? 

Mahazar is going to be drawn while collecting 

samples on the spot (procedure prescribed in the 

Act). 

2.4. Whether any third-party agency 

is engaged in collecting evidence? 

No third-party agency is engaged by the Board in 

the collection of evidence. 

B. WITNESS  

2.5. Whether a witness is required at 

the time of collecting evidence? 

A witness is required at the time of collecting 

evidence. 

2.6. Whether independent witnesses 

(es) are required at the time of 

collecting evidence? 

Independent witness(es) is required at the time of 

collecting evidence. 

2.7. Whether a Tahsildar can be a 

witness to the collection of 

evidence? 

A Tahsildar can be a witness to the collection of 

evidence. 

2.8. Whether a police officer can be 

a witness to the collection of 

evidence? 

A police officer can be a witness to the collection 

of evidence. 

 

3 TESTING OF SAMPLES COLLECTED AS EVIDENCE 

3.1. Who does the testing the 

samples collected? 

Labs established by the Board. 

 

Labs recognized by MOEF (now MOEFCC) 

3.2. Whether the officer (s) who 

collects evidence is equipped with 

the procedure of collecting the 

sample(s)? 

The Officer(s) who collects evidence is equipped 

by the Board with the procedure of collecting the 

sample(s).  

3.3. Whether multiple sampling and 

regular sampling are useful in 

proving mens rea (guilty mind)? 

Although, multiple sampling and regular sampling 

are not useful in proving guilty mind, however, it 

is helpful to prove the guilt/continuous offence. 
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4 BASIS FOR INITIATING PROCEEDINGS 

 4.1. What is the basis on which the 

Board proceeds to file: 

a) Civil Case 

 

b) Criminal Case 

a) For recovery of Environment Compensation, 

execution will be filed. 

 

b) Violations of Provisions of the Water Act, Air 

Act and Environment (Protection) Act, and other 

Rules. 

4.2. Who decides whether a Civil or 

Criminal case is to be filed? 

The Concerned officers at Regional offices decide 

on whether a Civil or Criminal case is to be filed 

on a case-to-case basis.  

4.3. Whether a Board resolution is 

passed for pursuing a case civilly or 

criminally? 

A board resolution is passed for pursuing a case 

criminally. 

4.4. Whether an office memorandum 

is issued pursuant to a Board 

resolution for a Civil/Criminal case 

to be filed by the? 

Office Memorandum/Administrative approval is 

issued pursuant to a Board resolution. 

4.5. State some of the grounds for 

initiating civil proceedings. 

Non-payment of Environmental Compensation 

amount. 

4.6. State some of the grounds for 

initiating criminal proceedings 

Violation of Provisions of Water Act, Air Act, and 

Environment (Protection) Act and Rules 

thereunder respectively for each of the legislations. 

4.7. What is the Prayer(s) made 

before the Hon’ble court in a 

complaint? 

The following prayer(s) is made by the Board 

before the Hon’ble Court:  

a) “Take cognizance of the complaint, 

b) For recovery of Environment 

Compensation 

or 

hold the trial and punish the accused in 

accordance with the law.” 

4.8. Is the Complaint reviewed by an 

expert prior to filing? If so, Who 

appoints the expert?  

The Law officer of the Board reviews the 

complaints prior to the filing. 

 

5 POINTS OF CONSIDERATION BEFORE FILING OF COMPLAINT 

 5.1. On what basis is a person named 

in the notice for complaint? 

On the basis of ownership, Persons who are in 

charge as Chairman, Managing Director, Director, 

Manager, Authorized Signatory, etc., who are 

looking after / responsible in the deeds of the 

industry/company/ project accordingly. 

5.2. Provision of law under which 

notices have to be issued in a 

criminal cognizance of the matter? 

No prior notices are issued for criminal 

cognizance. 
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5.3. Documentary and other 

evidence relevant before the 

complaint is to be filed? 

Spot inspection report notices for compliance, 

non-compliance reports, Spot mahazar, Sample 

drawing mahazar, Lab analysis reports, 

Authorization to file a complaint, and 

Administrative Approval. 

5.4. On What basis is it decided 

whether a case is suitable for: 

a) Civil remedy/ damages 

b) fine 

 

c)Criminal prosecution with 

imprisonment 

d) Criminal prosecution with 

imprisonment and fine. 

 

 

 

a) Damage to the environment. 

b) Mere violation of provisions of the law 

without pollution (Environment 

(Protection)  Act) 

c) Environmental Pollution 

  

d) Environmental Pollution causes danger to 

human life, animal life, aquatic life, and 

underground water, among others. 

5.5. Who decides with regard to 5.4? Litigation conducting officer/complainant  

 

6 PROCEDURE FOR FILLING OF COMPLAINT 

6.1. When does the Board initiate 

prosecution? 

On the failure of projects/industries to comply with 

the observations made in the inspection report with 

respect to violations. 

6.2. Whether a Board Resolution –

specific to the Industry, is passed for 

filing a complaint? 

No Industry- specific Board Resolution is passed 

for filing a complaint. 

 

6.3. Whether a Board Resolution is 

passed to empower officer(s) to file a 

Complaint? Kindly provide the 

Year/notice ref number. 

The officers of the Board are empowered vide: 

• 13.02.2007 (165th Board meeting), 

• 24.03.2007 (Office Memorandum), and 

• 11.01.2013 (186th  Board meeting)  

and resolutions passed therein by the Board 

authorizing the said Officers to file criminal cases. 

6.4. Whether there is a standard 

format for filing a complaint? If not, 

what is the format followed? 

• The Board does not have a standard format 

for filing a complaint. 

• As such, the Board follows a General 

format of filing a Complaint under Section 

200 of the Code of Criminal Procedure, 

1973 read with relevant violating 

provisions of the Air Act/Water 

Act/Environment Protection Act 

respectively with the following particulars: 

▪ Name and address of Accused  

▪ Name and address of the 

complainant, 
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▪ Relationship of the accused with 

the project or industry 

▪ Authorization to the complainant 

for filling the complaint 

▪ Administrative approval by the 

Chairman to an officer to file 

complaint 

▪ Nature of offences 

▪ Steps taken and collection of 

evidence  

▪ Prayer to take cognizance and to 

hold the trial and also a prayer for 

punishing the accused. 

6.5. Who is authorized by the Board 

to file a complaint? 

Deputy Environmental Officer(s), Assistant 

Environmental Officer(s), or Environmental 

Officer(s) of Regional Office. 

6.6 Who is named in the complaint? 

(i) Occupier; 

(ii) Managerial personnel; or 

(iii) if any other person, please 

specify 

All those persons who are responsible for 

violations of provisions of Environmental law. 

 6.7. How are powers delegated to a 

person to file a complaint? Is it 

through the issue of an office 

memorandum or any other manner? 

As already authorized by Board  resolution(s) vide: 

▪ 13.02.2007 (165th Board meeting), 

• 24.03.2007 (Office Memorandum), and 

• 11.01.2013 (186th  Board meeting)  

authorizing an officer and with prior 

administrative approval by the Chairman. 

6.8. What are the contents of a 

complaint? 

• The contents of the Complaint are as 

follows: 

▪ Name and address of Accused  

▪ Name and address of complainant, 

▪ Relationship of the accused with 

the project or industry 

▪ Authorization to the complainant 

for filing a complaint 

▪ Administrative approval by the 

Chairman to an officer to file a 

complaint 

▪ Description of the events in 

chronological order 

▪ Inspections conducted by the 

board 

▪ Nature of offences 
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▪ Steps taken and collection of 

evidence  

▪ Cause of Action 

▪ Jurisdiction 

▪ Prayer to take cognizance and to 

hold the trial and also a prayer for 

punishing the accused. 

6.9. What is the jurisdiction to file a 

complaint? What is the basis to 

ascertain the jurisdiction? 

• The accused, having (address) is within the 

jurisdiction of the Hon’ble Court; 

• When the offence has taken place within 

the jurisdiction of the Hon’ble Court  

6.10. Whether a complaint can be 

filed in Bengaluru-for non- renewal 

of consent? 

A complaint can be filed only before the concerned 

jurisdictional courts for non- renewal of consent. 

 

 

7 TRIAL PROCESS 

7.1. Who are the officers empowered 

to take part in the trial process? 

The following officers are empowered to take part 

in the trial process: 

• Complainant; 

• Mahazar Witness; 

• Scientific Analysts and  

• Persons who conducted spot inspections 

and issued notices; and  

• Any other officer(s) empowered to take 

part in the trial process. 

7.2. Whether the officers mentioned 

in 7.1. are the same officers who 

collected evidence? Yes/No 

 

The officers who collect evidence are mostly the 

officers who take part in the trial along with other 

persons who are witnesses to the case. 

7.3. If 7.2, is No, who are the officers 

appointed to represent KSPCB in the 

trial process? 

 

In cases where the officers empowered to take part 

in the trial process and collect evidence are not the 

same, in such cases, the Regional Officer 

represents KSPCB in the trial process. 

7.4. Whether the officer would have 

to depose before the Hon’ble court at 

any point during the court process? 

 

The Officer would have to depose before the 

Hon’ble court during the following times of the 

court process, among other times: 

• at any time before and after framing of 

charge(s);  

• at all such times when the Hon’ble court 

deems necessary to call for the deposition 

of the Officer; and    

• on fixing of the date for trial. 
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7.5. Whether custody of a person 

named in the complaint is sought by 

the Board? 

The Board does not seek custody of a person 

named in the complaint. 

 

8 BRIEFING WITH ADVOCATE 

8.1. Whether KSPCB receives a 

briefing from the Advocate 

regarding: 

a) Case details 

b) Case Status 

Preparation of officer for cross-

examination, if any. 

The Board does receive a briefing from its 

respective Advocate along with the details and 

status of the respective cases. 

9 EVIDENCE FOR FILLING OF A CASE 

9.1. What role does evidence 

collected and tested play in deciding 

whether to pursue a civil or criminal 

case? 

The evidence collected plays a major role in each 

case. The sample drawing affects the case to a 

great extent and as such contributes towards the 

conviction of the accused. 

9.2. Whether all of the evidence 

collected is produced before the 

Hon’ble court upon filing of a civil 

or criminal case, accordingly? 

All of the evidence collected by the Board is 

produced before the Hon’ble Court for its perusal. 

9.3. Whether corroboration is 

required in environmental evidence, 

and if so, how much relevance does 

it have? 

Evidence can be corroborated in environmental 

matters to some extent. 

9.4. Whether mahazar witnesses can 

be used as corroborating evidence. 

To prove the mahazar drawn at the spot, the 

mahazar witness can be used as corroborating the 

evidence. 

9.5. What is the normal rule that 

governs: 

a. Civil Proceedings. 

b. Criminal Proceedings. 

 

 

a) Balance of conveyance  

b) To be proved beyond all reasonable doubts  

9.6. What is proof beyond doubt in 

environmental law? 

Violations should be proved against the 

establishment and its relationship with the accused 

persons along with the documents like inspection 

reports, notices issued and served on accused, non-

compliances reports, scientific analysis results and 

mahazar.  

 

10 ARGUMENTS/HEARINGS BEFORE THE HON’BLE COURTS 

10.1. Do the Board/ Authorized 

officers appear for all hearings? 

The Board/ Authorized officers do not necessarily 

appear for all hearings. They appear only for 

presentation of complaint and for giving evidence. 
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TOOLKIT 
 

Yes/No, if no, please specify the 

hearings that officers appear for. 

For the remaining hearings,  exemption from 

appearing may be pleaded before the Hon’ble 

Court and under such circumstances Board’s panel 

Advocate represents the case.  

 

11 APPEAL OR REVISION 

11.1. On what basis does the Board 

decide whether to go for appeal or 

revision? 

• If reasons assigned by the Hon’ble Court 

for its acquittal judgment are not proper.  

• If convicted, the sentence/fine is 

insufficient.  

11.2. Is a Board resolution passed for  

an appeal or revision of a case? If so, 

on what parameters is the same 

decided? 

No Board resolution is passed when the Board 

decided to go for an appeal or revision. 

11.3. Is an office memorandum 

issued stating that the Board intends 

to go for appeal or revision? 

No office memorandum is issued stating that 

Board intends to go for appeal or revision. 

 

12 TECHNICAL UNDERSTANDING OF AIR ACT AGAINST WATER ACT 

12.1. Is section 39 of the Air Act and 

Section 45-A of the Water Act 

identical? 

Section 39 of the Air Act and Section 45-A of the 

Water Act identical in nature. 

 

12.2. Which provision states 

regarding delegation of power under: 

a. Air Act 

 

 

b. Water Act 

 

 

c. Environment (Protection) Act  

 

a) Board resolutions stated supra for 

authorizing officer and section 15 for 

administrative approval by Chairman. 

b) Board resolutions stated supra for 

authorizing officer and section 11A for 

administrative approval by Chairman. 

c) Central Government notification 

authorizing the Regional Officer  

12.3 What is the difference in 

delegation of powers under the Air 

Act and Water Act? 

There is no  difference as such between delegation 

of powers under the Air Act and Water Act. 

12.4. How does the difference under 

12.3 have an impact on the Board’s 

functioning?  

There being no difference between delegation of 

powers under the Air Act and Water Act, as such 

it does not have any impact. 

12.5. Which provisions provide for 

penalties under? 

a. Air Act 

b. Water Act 

c.  Environment (Protection) Act 

 

 

a) Section 37, 38, 39, 40 & 41. 

b) Section 41, 42, 43, 44 , 45A, 47& 48 

c) Section 15. 
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TOOLKIT 
 

12.6. When and under what 

provision does Hon’ble court take 

cognizance under: 

  a. Air Act 

  b. Water Act 

  c.  Environment (Protection) Act 

 

 

 

a. Section 43 (1)(a) 

b. Section 49 (1)(a) 

c. 19 (1) (a) 

12.7. Is compounding of provisions 

undertaken under: 

 a. Air Act 

 b. Water Act 

 c.  Environment (Protection) Act 

No compounding provisions are provided. 

 12.8. Whether sanction under section 

197 of Cr.P.C is required for 

launching prosecution against the 

accused  

Not necessary. Section 48 of Water Act having 

over riding effect as per Section 60 of the Water 

Act. Section 41 of Air Act is having over riding 

effect. (Views taken in  judgments rendered by 

Hon’ble High Court and Supreme Court can be 

seen.) 
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS     

[ADDRESS]                                                                      ………...........................ACCUSED                                                                            

INDEX 

Sl. No. Particulars Page No. C.F. Paid 

1. COMPLAINT FILED UNDER 

SECTION 200 OF CODE OF CIVIL 

PROCEDURE,1973 UNDER 

SECTION__________OF AIR 

(PREVENTION AND CONTROL 

OF POLLUTION) ACT, 1981. 

  

2. LIST OF DOCUMENTS   

3.  LIST OF WITNESSES    

4. VAKALATNAMA   

 

 

Place: 

Date: DD/MM/YYYY                                                              Advocate for Complainant  
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS    

[ADDRESS]                                                                      ………...........................ACCUSED                     

COMPLAINT FILED UNDER SECTION 200 OF CODE OF CIVIL 

PROCEDURE,1973 UNDER SECTION__________OF AIR (PREVENTION AND 

CONTROL OF POLLUTION) ACT, 1981. 

I) The address of the parties for service of summons, notice etc., of the Hon’ble court is as 

shown in the cause title and the complainant may also be served through their standing counsel 

by [ NAME AND ADDRESS].  

II) The address of the accused for the similar purpose is as shown in the cause title. 

III) HEREIN, the above mentioned complainant most humbly begs to file this complaint as 

under- 

1) The Complainant Board (Karnataka State Pollution Control Board) is a statutory state body 

constituted under Section 5 of Air (Prevention and Control of Pollution) Act, 1981 and also 

Section 4 of Water (Prevention & Control of Pollution) Act, 1974, to perform the powers and 

functions assigned to it under the said Acts. 

In any State in which the Water (Prevention and Control of Pollution) Act, 1974, is in force 

and the State Government has constituted for that State, a State Pollution Control Board under 

Section 4 of the Water (Prevention and Control of Pollution) Act, 1974, such State Board shall 
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be deemed to be the State Board for the Prevention and Control of Air Pollution constituted 

under Section 5 of the Air (Prevention And Control of Pollution) Act, 1981. 

 

2) DESCRIPTION OF PROVISIONS RELIED ON BY THE BOARD FOR 

EXERCISING ITS POWERS 

3) FACTS & ISSUES 

The Complainant respectfully submits that 

• Description of the events in chronological order 

o Meetings conducted with the Accused, if any 

o Warning issued  

o Provisions of the Act which the Accused has violated 

• Inspections conducted by the board 

Details of Mahazar being conducted and the Description of the people in whose 

presence it was conducted and the Witnesses present therein 

o R. O., KSPCB 

o I. H., Assistant Environmental officer, KSPCB 

o Village Accountant 

o Geologist, Department of mines and geology 

• Consent for operation by the Board to the accused 

• Compliance of the adequate measures suggested to the accused  

• Subsequent pursuance for compliance of the decisions 

• Final warning 

• Description of what was observed in the inspection 

 4) CAUSE OF ACTION:-   

• Non-compliance of the act and provisions 

• Continuous offence even after sufficient guidance and time was provided 

• Effluent not in accordance with standards prescribed 

 5) JURISDICTION:- The accused [      Name & address   ] is within the jurisdiction of this 

Hon'ble Court. The offence took place within the jurisdiction of this Hon'ble Court. Hence this 

Court has got jurisdiction to try this complaint. 

 6) PRAYER:- Wherefore the Complainant Board most humbly prays that this Hon'ble Court 

be pleased to take cognizance of the above mentioned offences committed by the accused 

under Section _____ and punishable under Section ____ of Air (Prevention and Control of 

Pollution) Act, 1981 and further prays that accused be summoned and dealt with as per Law 

in the interest of justice and equity. 

 

Place: 

Date: DD/MM/YYYY                           ADVOCATE FOR THE COMPLAINANT     
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VERIFICATION 

I, [Name], Deputy Environmental Officer, Regional; Office- [Place] do hereby verify the 

contents of Para no. __ to __ and state that the contents of the above para are true and correct 

to the best of my knowledge and belief and are based on the records maintained in the office. 

 

 

Place: 

Date: DD/MM/YYYY                                                              COMPLAINANT     
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS     

[ADDRESS]                                                                      ………...........................ACCUSED                                                                            

LIST OF WITNESS 

1) Environmental officer, Regional officer 

2) Deputy environmental officer 

3) I.H., Environmental officer 

4) DEO, KSPCB 

5) Deputy director in charge 

6) Revenue inspector 

7) Second division clerk 

8) Any other 

 

Place:  

Date: DD/MM/YYYY                                                  ADVOCATE FOR COMPLAINANT 
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT’S NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS     

[ADDRESS]                                                                      ………...........................ACCUSED                                                                            

 

LIST OF DOCUMENTS 

Sr. no. Details of document Date 

1.  Notification by Government of Karnataka 

stating that the whole of the state should 

be air pollution control area 

 

 

2. Certified copy of Show cause notice for 

non-compliance of provisions 

 

3.  Certified Consent copy for discharge 

emission 

 

4. Letters between the authorities  

5. Proceedings of the meetings of the Board  

6. Certified true copy of the Mahazar 

conducted 

 

7. Authorization letter received from 

chairman 

 

8. Photographs taken during inspection  
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9. Official memorandum under section 43, 

regarding delegation of power of DEO’s 

and AEO’s of the Board to file cases 

(criminal and criminal miscellaneous) for 

violations of various provisions of Water 

and Air Acts and Rules made thereunder. 

 

10. Government order regarding issue of the 

permission for creating stock yard of 

minerals 

 

11. Certified true copy of analysis report of 

the sample collected 

 

12. Certified true copy of inspection report 

submitted 

 

 

 

Place: 

Date: DD/MM/YYYY                                         ADVOCATE FOR COMPLAINANT 
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS  

[ADDRESS]                                                                       ………...........................ACCUSED                                                                                        

INDEX 

Sl. No. Particulars Page No. C.F. Paid 

1. COMPLAINT FILED UNDER 

SECTION 200 OF CODE OF CIVIL 

PROCEDURE,1973 UNDER 

SECTION__________OF WATER 

(PREVENTION AND CONTROL OF 

POLLUTION) ACT, 1981. 

 

  

2. LIST OF DOCUMENTS   

3.  LIST OF WITNESSES    

4. VAKALATNAMA    

 

Place: 

Date: DD/MM/YYYY                                                              Advocate for complainant  
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS    

[ADDRESS]                                                                      ………...........................ACCUSED                     

COMPLAINT FILED UNDER SECTION 200 OF CODE OF CIVIL 

PROCEDURE,1973 UNDER SECTION__________OF WATER (PREVENTION AND 

CONTROL OF POLLUTION) ACT, 1974. 

I) The address of the parties for service of summons, notice etc., of the Hon’ble court is as 

shown in the cause title and the complainant may also be served through their standing counsel 

by [ NAME AND ADDRESS].  

II) The address of the accused for the similar purpose is as shown in the cause title. 

III) HEREIN, the above mentioned complainant most humbly begs to file this complaint as 

under- 

1) The Complainant Board (Karnataka State Pollution Control Board) is a statutory state body 

constituted under Section 5 of Air (Prevention and Control of Pollution) Act, 1981 and also 

Section 4 of Water (Prevention & Control of Pollution) Act, 1974, to perform the powers and 

functions assigned to it under the said Acts. 
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In any State in which the Water (Prevention and Control of Pollution) Act, 1974, is in force 

and the State Government has constituted for that State, a State Pollution Control Board under 

Section 4 of the Water (Prevention and Control of Pollution) Act, 1974, such State Board shall 

be deemed to be the State Board for the Prevention and Control of Air Pollution constituted 

under Section 5 of the Air (Prevention And Control of Pollution) Act, 1981. 

 

2) DESCRIPTION OF PROVISIONS RELIED ON BY THE BOARD FOR 

EXERCISING ITS POWERS 

3) FACTS & ISSUES 

The Complainant respectfully submits that 

 Description of the events in chronological order 

o Meetings conducted with the Accused, if any 

o Warning issued  

o Provisions of the Act which the Accused has violated 

 Inspections conducted by the board 

Details of Mahazar being conducted and the Description of the people in whose 

presence it was conducted and the Witnesses present therein 

o R. O., KSPCB 

o I. H., Assistant Environmental officer, KSPCB 

o Village Accountant 

o Geologist, Department of mines and geology 

 Consent for operation by the Board to the accused 

 Compliance of the adequate measures suggested to the accused  

 Subsequent pursuance for compliance of the decisions 

 Final warning 

 Description of what was observed in the inspection 

 4) CAUSE OF ACTION:-   

 Non-compliance of the act and provisions 

 Continuous offence even after sufficient guidance and time was provided 

 Effluent not in accordance with standards prescribed 

 5) JURISDICTION:- The accused [      Name & address   ] is within the jurisdiction of this 

Hon'ble Court. The offence took place within the jurisdiction of this Hon'ble Court. Hence this 

Court has got jurisdiction to try this complaint. 

 6) PRAYER:- Wherefore the Complainant Board most humbly prays that this Hon'ble Court 

be pleased to take cognizance of the above mentioned offences committed by the accused 

under Section ___ and punishable under Section __  of Water (Prevention and Control of 

Pollution) Act, 1974 and further prays that accused be summoned and dealt with as per Law 

in the interest of justice and equity. 
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VERIFICATION 

I, [Name], Deputy Environmental Officer, Regional; Office- [Place] do hereby verify the 

contents of Para no. __ to __ and state that the contents of the above para are true and correct 

to the best of my knowledge and belief and are based on the records maintained in the office. 

 

 

Place: 

Date: DD/MM/YYYY                                                              COMPLAINANT     
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT’S NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS     

[ADDRESS]                                                                      ………...........................ACCUSED                                                                           

LIST OF WITNESS 

1) Environmental officer, Regional officer 

2) Deputy environmental officer 

3) I.H., Environmental officer 

4) DEO, KSPCB 

5) Deputy director in charge 

6) Revenue inspector 

7) Second division clerk 

8) Any other 

Place: 

Date: DD/MM/YYYY                                    ADVOCATE FOR COMPLAINANT                        
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

AT [DISTRICT’S NAME] 

P.C.R. No.________/20__ 

IN 

C.C. No.______/20__ 

 

BETWEEN 

KARNATAKA STATE POLLUTION CONTROL BOARD 

REPRESENTED BY ITS REGIONAL OFFICER 

(DEPUTY ENVIRONMENTAL OFFICER) 

[NAME AND ADDRESS]                                                 …………………COMPLAINANT 

AND 

ABC [COMPANY/INDUSTRY] 

[ADDRESS]    

REPRESENTED BY ITS [DESIGNATION] 

[NAME]  

AGED ABOUT ___ YEARS     

[ADDRESS]                                                                      ………...........................ACCUSED                                                                           

 

LIST OF DOCUMENTS 

Sr. no. Details of document Date 

1.  Notification by Government of Karnataka 

stating that the whole of the state should be 

air pollution control area 

 

 

2. Certified copy of Show cause notice for 

non-compliance of provisions 

 

3.  Certified Consent copy for discharge 

emission 

 

4. Letters between the authorities  

5. Proceedings of the meetings of the Board  

6. Certified true copy of the Mahazar 

conducted 

 

7. Authorization letter received from chairman  
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8. Photographs taken during inspection  

9. Official memorandum under section 49 of 

Water Act, regarding delegation of power 

of DEO’s and AEO’s of the Board to file 

cases (criminal and criminal miscellaneous) 

for violations of various provisions of 

Water and Air Acts and Rules made 

thereunder. 

 

10. Government order regarding issue of the 

permission for creating stock yard of 

minerals 

 

11. Certified true copy of analysis report of the 

sample collected 

 

12. Certified true copy of inspection report 

submitted 

 

 

 

Place: 

Date: DD/MM/YYYY                                         ADVOCATE FOR COMPLAINANT 
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IN THE SUPREME COURT OF INDIA  

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

(WITH PRAYER FOR INTERIM RELIEF) 

[Against the impugned common final judgment & order dated DD/MM/YYYY passed by the 

Hon’ble High Court of     [state]     at    [city]    in Criminal Petition No. ______/20__ C/W 

Criminal Petition No. _____/20__] (if any) 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

With 

 

Crl. M.P.No._____/20__: Application for condonation of delay (if any) 

 

 

ADVOCATE FOR THE PETITIONER(S) 

 

 

 

 

 

 

 

 

115



 

 

IN THE SUPREME COURT OF INDIA 

 

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) NO.________/20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

 

Petitioner 

 

Versus 

 

XYZ 

 

Respondents 

 

INDEX  

 

SL.NO. PARTICULARS  PAGES 

1. Office report on limitation  

2. Listing Proforma   

3. Synopsis/List of Dates  

4. Impugned: Final judgment & order dated 

DD/MM/YYYY passed by the  Hon’ble High Court 

of [state] at [city]     in Criminal Petition No. 

_____/20___ C/W Criminal Petition No. _____/20__ 

(if any) 

 

5. Special Leave Petition under Article 136 of 

The Constitution of India 

 

6. Certificate for Special Leave Petition  

7. Application for condonation of delay (if any)  

8. Affidavit  

9. List of cases  

10. Appendix 

The Code of Criminal Procedure, 1973: Section 438 

 

 

11. Annexure P-1: 

A copy of the relevant extract of the Karnataka 

Municipalities Act, 1964 (Karnataka Act No. 22) 

 

 

12. Annexure P-2: 

 A copy of the relevant extract of the Karnataka 

Municipal Corporations Act, 1976 (Karnataka Act No. 

14 of 1977) 

 

 

13. Annexure P-3: 

A copy of show cause notice dated  DD/MM/YYYY  
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14. Annexure P-4: 

A copy of the Report by the State Board Analyst 

dated  DD/MM/YYYY 

 

 

15. Annexure P-5: 

A copy of Complaint Case No. ____/20__ dated 

DD/MM/YYYY filed before the Court of 

Metropolitan Magistrate at Bengaluru. 

 

 

16. Annexure P-6: 

A copy of Complaint C.C. No. _____/20__ dated 

DD/MM/YYYY filed before the Court of 

Metropolitan Magistrate at Bengaluru. 

 

 

17. Annexure P-7: 

A copy of order sheet dated DD/MM/YYYY to 

DD/MM/YYYY in C.C. No. _____/20__ passed by 

the passed by the Court of Chief Metropolitan 

Magistrate at Bengaluru. 

 

 

18. Annexure P-8:  

A copy of the Judgment and final order dated 

DD/MM/YYYY passed by the Hon’ble High Court of 

[state] at [city]      in W.P. No./  ______/20__ (GM-

POL) / Criminal Petition No ____/20__. 

 

 

19. Crl.M.P No. ___  of 20__ 

Application for Condonation of Delay 

(If any) 
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IN THE SUPREME COURT OF INDIA 

 

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) NO.________/20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

 

Petitioner 

 

Versus 

 

XYZ 

 

Respondents 

 

 

OFFICE REPORT ON LIMITATION 

 

1. The Petition is/are within time. 

 

2. The Petition is barred by time and there is delay of days in filing the same against impugned 

final common judgment and order dated DD/MM/YYYY and petition for condonation 

of_______ days delay has been filed. 

 

 

3.There is delay day in refiling the petition and petitioner prays for condonation of ____ day 

delay in refiling has been filed. 

 

 

 

BRANCH OFFICER 

Place: New Delhi 

Dated: DD/MM/YYYY 
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PROFORMA FOR FIRST LISTING 

SECTION _______ 

 

The case pertains to (Please tick/check the correct box): 

• Central Act: (Title) Water (Prevention and Control of Pollution) Act, 1974 

• Section:_________________________________________________ 

• Central Rule: (Title)_______________________________________ 

• Rule No(s)_______________________________________________ 

• State Act: (Title)__________________________________________ 

• Section:_________________________________________________ 

• State Rule: (Title)__________________________________________ 

• Rule No(s)_______________________________________________ 

• Impugned Interim Order: (Date)______________________________ 

• Impugned Final Order /Decree: (Date)_________________________ 

• High Court: (Name)    Hon’ble High Court of____________________  

• Names of Judges:__________________________________________ 

• Tribunal/ Authority: (Name)_________________________________ 

 

1. Nature of matter:      Civil         Criminal 

 

2. (a) Petitioner/ appellant No. l :Karnataka State Pollution Control Board 

    (b) e-mail ID:________________________ 

    (c) Mobile phone number:______________ 

 

3. (a) Respondent No. l :_________________ 

    (b) e-mail ID:_______________________ 

    (c) Mobile phone number: ____________ 

 

4. (a) Main category classification: _______ 

    (b) Sub classification:________________ 
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5. Not to be listed before:_______________ 

 

6. (a) Similar disposed of matter with citation, if any, & case 

details:___________  

(b) Similar pending matter with case details:____________ 

 

7. Criminal Matters: 

(a) Whether accused/convict has su1rendered:  Yes    No. 

(b) FIR No.__________ Date: _______ 

(c) Police Station: _________________ 

(d) Sentence Awarded: _____________ 

(e) Period of sentence undergone including period of 

detention/ custody undergone: ___________ 

 

8. Land Acquisition Matters: 

 

(a) Date of Section 4 notification: _________ 

(b) Date of Section 6 notification: _________ 

(c) Date of Section 17 notification: ________ 

 

9. Tax Matters: State the tax effect:________ 

 

10. Specia Category (first petitioner/ appellant only): 

       Senior Citizen>65 years       SC/ST O woman/child       Disabled 

      Legal aid case       In custody 

11. Vehicle Number (in case of Motor Accident Claim matters): 

Date:                                               

AOR for petitioner(s)/appellant(s) (Name)__________ 

Registration No._________________ 
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IN THE SUPREME COURT OF INDIA 

 

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) NO.________/20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

 

Petitioner 

 

Versus 

 

XYZ 

 

Respondents 

 

LIST OF DATES 

 

Date/Year Particulars 

1974 The Petitioner Board is a statutory body constituted under Section 4 of the Water 

(Prevention and Control of Pollution Act 1974 (hereinafter referred as ACT 1974) and 

is deemed to be the State Board for the Prevention & Control of Air Pollution 

constituted under section 5 of the Air (Prevention and Control of Pollution) Act 1981 

(hereinafter referred as ACT 1981). The officers of the Petitioner Board are public 

servant within the meaning of section 21 of IPC and under Section 50 of the ACT 

1974. 

1964 The Respondents Accused were officiating as Commissioners/ Deputy 

Commissioners/ Chief Officers of Municipal Council /Corporations in Bengaluru/ 

Bellary in Karnataka under whose administrative supervision and control widespread 

water pollution remained unchecked by the respective Corporations/Councils. 

In terms of the Karnataka Municipalities Act, 1964 the Municipal Commissioner is a 

key figure in the overall local self-government setup and is responsible for 

maintenance of various infrastructure of the city like water supply, roads, storm water, 

drainage and efficient delivery of various services to the citizens. 

Section 338 vests with the Municipal Commissioner Executive Powers and delegated 

powers of the Municipal Council. 

In the absence of Municipal Commissioner every Municipal Council has a Chief 

Officer as per the express mandate of Section 327 of the Act. Section 329 of the Act 

details the duties of the Chief Officer. Section 331 stipulates that the appointment of 

Chief Officer shall terminate upon the appointment of Municipal Commissioner. 
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Sections 256, 257, 258, 262, 267, 276 are instructive in this regard in as much as they 

vest power with the Municipal Commissioner/Chief Officer w.r.t. grant of licence and 

prevent use of premises in various areas, issue notice, entry, prosecution for non-

compliance with provisions etc. Further the duties and function of the Chief Officers 

is co-terminus with that of the Municipal Commissioner. 

The Municipal Commissioner is assisted by Additional Municipal Commissioners, 

Deputy Municipal Commissioners, Assistant Commissioners and other administrative 

staff in discharge of functions. Section 344 of the Act pertains to delegation of powers 

of Municipal Commissioner. 

In terms of Section 306 of the Act, the Deputy Commissioner has the power to 

suspend execution of orders etc. of Municipal Council. 

A copy of the relevant extract of the Karnataka Municipalities Act, 1964 (Karnataka 

Act No. 22) is produced herewith as ANNEXURE_____ 

1976 The Karnataka Municipal Corporations Act, 1976 (Karnataka Act No. 14 of 1977) 

promulgated by the State Legislature and received Presidential Assent on 31.05.1977 

came into effect for consolidating and amending laws relating to establishment of 

Municipal Corporations in the State of Karnataka. 

 

Section 6 of the Act specifies that the following shall be the Municipal Authorities of 

the Corporation charged with carrying 

the provisions of the Act: 

 

(1) The Corporation 

 

(1) The Standing Committees (Section 11) 

 

(i) The Commissioner (Section 14) 

 

Section 64 of the Act specifically mandates that the Executive power for the purpose 

of carrying out the provisions of the Act shall vest in the Commissioner. 

 

Section 66 of the Act empowers the Commissioner to delegate to any officer of the 

Corporation subordinate to him any of his ordinary powers, duties and function. 

 

A copy of the relevant extract of the Karnataka Municipal Corporations Act, 1976 

(Karnataka Act No. 14 of 1977) is produced herewith as ANNEXURE_______. 

 

In light of the above mentioned legal provisions, the City Municipal Council is duly 

constituted and is bound to look after the Health & Sanitary condition by providing 

proper Sewage disposal system. 

 

CMC is responsible body to discharge sewage generated from the entire town into the 

Natural Nala (Canal, Stream etc..) and it has statutory duty to adopt established proper 

treatment before discharging the Sewage into Natural Nala. 

 

In the instant case the CMC is discharging the sewage without proper treatment and 

also without having valid consent for such disposal. 
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(Date of 

serving of 

notice, if any) 

(Date on 

which State 

Analyst 

submitted 

Report) 

 

After serving notice to the officer of CMC for inspection of spot under Section 23 of 

the Water Act of 1974, the officer of Petitioner Board visited the spot on_______. 

 

 

A copy of the Report by the State Board Analyst dated DD/MM/YYYY is produced 

herewith as ANNEXURE______. 

 

(Date of filing 

complaint 

before 

MMTC-_)  

The Petitioner KSPCB filed complaint case DD/MM/YYYY on the file of MMTC-

__,at [City] whereby, the Ld. Magistrate took cognizance of the matter and directed 

to prosecute for the offence punishable under sections 25 and 26 of the Water Act of 

1974 against all the Respondents/Accused. 

A copy of complaint case No.____/20__ dated DD/MM/YYYY filed before the Court 

of Metropolitan Magistrate at Bangalore is produced herewith as 

ANNEXURE________. 

Petitioners(Respondent herein) in Crl.P _____/20__ were working as Commissioners 

of the City Municipal Council, KR Puram, Bangalore. 

(Date of filing 

of complaint 

before  

ADDL.CMM) 

The Petitioner KSPCB filed complaint case ______/20__ on the file of ADDL.C.M.M 

at [City] whereby, the Ld. Magistrate took cognizance of the matter and directed to 

prosecute for the offence punishable under sections ____ and _____ of the Act 1974 

against all the Respondents/Accused. 

 

A copy of the complaint C.C. No.______/20__  dated DD/MM/YYYY filed before 

the Court of Metropolitan Magistrate at Bengaluru is produced herewith as 

ANNEXURE_______. 

 

(Date of 

Impugned 

Judgment and 

Order) 

 

 

Impugned common Final judgment & order dated DD/MM/YYYY passed by the 

Hon'ble High Court of     [state]    at    [city]    in Criminal Petition No. _____/20__ 

C/W Criminal Petition No. _____/20__ (if any) whereby the Hon'ble High Court has 

quashed Criminal Proceedings initiated by the Petitioner State Pollution Control 

Board under Sections ________of the Water (Prevention and Control of Pollution) 

Act, 1974 erroneously holding that the Commissioner of Municipal Corporation was 

not "Head of Department" to become culpable for being prosecuted. 

(Date of filing 

SLP) 

Hence this SLP is filed.  
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IN THE SUPREME COURT OF INDIA  

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

(WITH PRAYER FOR INTERIM RELIEF) 

[Against the impugned common final judgement & order dated DD/MM/YYYY passed by the 

Hon’ble High Court of     [state]     at    [city]    in Criminal Petition No. ______/20__ C/W 

Criminal Petition No. _____/20__]  

 

IN THE MATTER OF:              (POSITION OF PARTIES) 

                                                                In the Trial     In the High Court    In the Supreme Court 

1. SLP (Crl.) No.      /20__ 

    (Arising out of Criminal Petition No.     /20__) 

The Karnataka State Pollution Control Board 

(Address) 

Rep. by its 

___________ Environmental Officer 

                                                            Complainant     Respondent      Petitioner 

AND: 

1. XYZ (Name, age and address) 

                                                                Accused-1        Petitioner-1      Respondent-1 

2. ABC (Name, age and address) 

                                                               Accused-2        Petitioner-2      Respondent-2 

3. JKL (Name, age and address) 

 

…All are Contesting Respondents 

2. SLP (Crl.) No.      /20__ 

    (Arising out of Criminal Petition No.     /20__) 

The Karnataka State Pollution Control Board 

[Regional office, Bengaluru] 

(Address) 
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Karnataka 

Rep. by its 

________ Environmental Officer 

                                                     Complainant   Respondent   Petitioner 

AND: 

1. LMN (Name, age and address) 

                                                               Accused-1   Petitioner-1   Respondent-1 

2. MNO (Name, age and address) 

                                                                Accused-2   Petitioner-2   Respondent-2 

3. JKL (Name, age and address) 

 

…All are Contesting Respondents 

 

PETITION UNDER ARTICLE 136 OF 

THE CONSTITUTION OF INDIA 

To,  

The Hon’ble Chief Justice Of India And His Companion Justices Of The Supreme Court Of India 

The humble petition of the 

Petitioner named above 

 

 

MOST RESPECTFULLY SHOWETH: 

 

1. That the petitioner-Karnataka State Pollution Control Board is filing the aforesaid petitions 

under Article 136 of the Constitution of India seeking Special Leave to Appeal to this Hon'ble 

Court against the impugned common Final judgment & order dated DD/MM/YYYY passed 

by the Hon'ble High Court of     [state]    at    [city]    in Criminal Petition No. _______/20__ 

C/W Criminal Petition No.____/20__ (if any) whereby the Hon'ble High Court has quashed 

Criminal Proceedings initiated by the Petitioner State Pollution Control Board under Sections 

(25) r/w (48) of the [Water (Prevention and Control of Pollution) Act, 1974] erroneously 

holding that (the Commissioner of Municipal Corporation was not "Head of Department" to 

become culpable for being prosecuted). 

 

1A. That it is submitted that the Special Leave Petition is the only remedy available in law and 

that no other appellate remedy is available to the Petitioner against the final judgment & order 

dated DD/MM/YYYY passed by the Hon’ble High Court of [state] at [city] in Criminal Petition 

No. ____/20__ C/W Criminal Petition No. _____/20__ (if any). 
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2. QUESTIONS OF LAW: - 

 

That the petition raises following points of law for grant of special leave to appeal. 

 

I. Whether the criminal petition should be quashed under Section 482 CrPC on the premise that 

commissioner/chief officer was not the “Head of the department”? 

 

II. Whether the Hon’ble High Court failed to take judicial notice of the sections 338 and 327 

of the Karnataka Municipalities Act, 1964? 

 

III. Whether the impugned judgement wrongly relied on the judgement dated DD/MM/YYYY  

by co-ordinate bench in Criminal petition No. ____/20___ (Case name)? 

 

IV. Whether the impugned order passed by the Hon’ble High Court is contra to the judgement 

dated DD/MM/YYYY  passed by this Hon’ble Court in criminal No. ____ of 20__ (case 

name)? 

 

V. Whether in the event the impugned judgment is not stayed and the criminal prosecution of 

the Respondents/Accused is not permitted to continue, the Petitioner State Pollution Control 

Board shall suffer irreparable injury and loss in the discharge of its statutory function to protect 

the environment and prevent pollution as per the mandate of Article 21 r/w. Article 48A and 

51- A(g) of the Constitution and the Water (Prevention and Control of Pollution) Act, 1974 

against the Municipal Corporations/Councils which being organs of State are guilty of 

polluting the water bodies with impunity? 

 

VI. Whether the impugned judgment goes against the dictum of Actus curie neminem gravabit- 

Act of court shall prejudice no one? [Karnataka Rare Earth v. Department of Mines and 

Geology (2004) 2 SCC 783; Mashukhlal Vithaldas Chauhan v. State of Gujarat(1997) 7 SCC 

622; Margret Almeida v. Bombay Chatolic Coop. Housing Society Ltd. (2012) 5 SCC 642] 
 

  

3. DECLARATION UNDER SECTION 2 (2): 

 

That the petitioner states that no other petition seeking leave to appeal has been filed by them 

against the final judgment & order dated DD/MM/YYYY  passed by the Hon’ble High Court 

of [state] at [city]     in Criminal Petition No.____/20__ CM Criminal Petition Nos. 

______/20__ and ____/20__. 

 

4. DECLARATION IN TERMS OF RULE 4: 

  

The Annexure P-__ to P-__ are produced along with the special leave petition is true copy of 

the pleadings /documents which formed parts of the record of the case in the Courts below 

against whose order the leave to appeal is sought for in this petition. 

 

5. GROUNDS 

 

• Because the criminal complaint was quashed by the Hon’ble High Court under the 

section 482 CrPC. 
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• Because the high court failed to take notice of the section_______ of 

the________[Act’s name]. 

• Because the impugned judgement failed to take judicial notice of the facts in criminal 

petition no. _____/20___, w.r.t. the maintainability of the complaint which constituted 

a legal bar to the continue proceedings against the individual. 

• Because there is no specific provision providing for any sanction to be secured for 

proceeding against a public servant under the ______[Act name]. 

• Because the impugned judgement goes against the dictum of Actus Curie neminem 

gravabit- Act of court shall prejudice no one. [Karnataka Rare Earth v. Department of 

Mines and Geology (2004) 2 SCC 783; Mashukhlal Vithaldas Chauhan v. State of 

Gujarat(1997) 7 SCC 622; Margret Almeida v. Bombay Chatolic Coop. Housing 

Society Ltd. (2012) 5 SCC 642] 

 

6. GROUNDS FOR INTERIM RELIEF 

• Strong prima facie case & balance of convenience is in the petitioner’s favour. 

• Because the Hon’ble High Court failed to take judicial notice of the section______ of 

the ________[Act name]. 

• Because the impugned judgement wrongly relied on another judgement. 

 

7. MAIN PRAYER 

 It is therefore most respectfully prayed that your Lordships may graciously be pleased to: 

(a) Grant Special leave to Appeal against the final Judgment and orders dated 

DD/MM/YYYY  and DD/MM/YYYY  passed by the Hon'ble High Court of Karnataka at 

Dharwad in Criminal Petition No. ____/20__; and/or 

 

(b) Pass such other and further orders as this Hon'ble Court may deem fit and proper in the 

facts and circumstances of the present case and in the interests of justice. 

 

8. PRAYER FOR INTERIM RELIEF 

 

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY BOUND 

SHALL EVER PRAY. 

FILED BY  

(ABC) 

ADVOCATE FOR THE PETITIONER 

PLACE: 

DRAWN BY: 

DRAWN ON: 

FILED ON: 
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IN THE SUPREME COURT OF INDIA 

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

 

 

AFFIDAVIT 

 

I     [Name]     S/o _______, aged:_____ working as the _______ Environmental Officer, do 

hereby solemnly affirm and state as follows: - 

 

1. That I am the  ___________ Environmental Officer of the Petitioner(KSPCB) in the 

aforesaid matter and I am well acquainted with the facts and circumstances of the case. Hence, 

I am swearing to this Affidavit. 

 

2. That the contents of list of dates at pages ___  to ____ are true to the best of my knowledge 

and belief.  

 

3.That the contents of SLP at page ____ to ___ and Para___ and ___ are true to the best of my 

knowledge and belief, Para____ to____ and____ to____ are believed by me to be true on the 

basis of the legal advice and para No. ___and____ are prayed. 

 

4. That the contents of Criminal Miscellaneous Petition are true to the best of my knowledge 

and belief.  

 

5. That the annexure P-__ to P-__ are true copies of their respective original. 

 

DEPONENT 
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VERIFICATION 

 

I, the above named Deponent on this the ____.day of _____ 20__  at _____ verify that the 

contents of Para ___ to ___ of the above Affidavit are true and correct to the best of my 

knowledge and nothing thereof is false and nothing material has been concealed. 

 

 

DEPONENT 

 

Place: 

 

Date: 
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IN THE SUPREME COURT OF INDIA 

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

 

CERTIFICATE 

Certified that the Special Leave Petition is confined only to pleadings before the Court/Tribunal 

whose order is challenged and the other documents relied upon in those proceedings. No 

Additional facts, documents or grounds have been taken therein or relied upon in the Special 

Leave Petition. It is further certified that the copies of the documents/annexures attached to the 

Special Leave Petition are necessary to answer the question of law raised in the petition or to 

make out grounds urged in the Special Leave Petition for consideration of this Hon'ble Court. 

This certificate is given on the basis of the instructions given by the petitioner/person 

authorized by the petitioner whose affidavit is filed in support of the SLP. 

Place: 

Date: 

Advocate for petitioner 
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IN THE SUPREME COURT OF INDIA  

CRIMINAL APPELLATE JURISDICTION 

 

Crl.M.P.No. _______/  20__ 

IN 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

 

APPLICATION FOR CONDONATION OF DELAY 

(IF ANY) 

 

To, 
 
The Hon'ble Chief Justice of India and His Companion Justices of the Supreme 
Court of India 
 

The humble petition of the 
 

Petitioners above named 
 

MOST RESPECTFULLY SHOWETH: 
 

1. That the petitioner - Karnataka State Pollution Control Board is filing the aforesaid petitions 

under Article 136 of the Constitution of India seeking Special Leave to Appeal to this Hon'ble 

Court against the Impugned common Final judgment & order dated DD/MM/YYYY passed 

by the Hon’ble High Court of [state] at [city] in Criminal Petition No. _____/20__  C/W  

Criminal Petition No. ____/20___ (if any) whereby the Hon'ble High Court has quashed 

Criminal Proceedings initiated by the Petitioner State Pollution Control Board under Sections 
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[25] r/w [48] of the [Water (Prevention and Control of Pollution) Act, 1974] erroneously 

holding that [the Commissioner of Municipal Corporation was not "Head of Department" to 

become culpable for being prosecuted]. 

 

2. The petitioner craves leave of this Hon'ble Court to refer to and rely upon the facts and 

circumstances referred to in the accompanying special leave petition. 

 

3. That the impugned judgment was delivered on DD/MM/YYYY by the Hon'ble High Court. 

 

4. That since the impugned judgment had relied upon the on the judgment dated 

DD/MM/YYYY passed by a Co-ordinate Bench in Criminal Petition No 831/2007 (D.H Raya 

v. KSPCB) and judgment dated 30.10.2008 passed by a Division Bench of the Hon'ble High 

Court in Criminal Petition No: 30610 of 2008 (V.C. Chinnappa Goudar v KSPCB & Anr) the 

Petitioner referred the matter to its legal cell to opine the proper course of action. 

 

5. That the legal cell of the Petitioner Department studied the judgment and thereafter consulted 

its local counsel for their opinion with regarding to challenge the impugned judgment. 

 

6. That the legal cell also sought the opinion of the Board's Counsel in New Delhi to opine with 

regarding to the maintainability of the Special Leave Petition. 

 

7. That the Petitioner's Board's New Delhi Counsel traced the judgment dated 10.03.2015 

passed by this Hon'ble Court in Criminal Appeal No. 755 of 2010 (V.C. Chinnappa Goudar v. 

KSPCB & Anr) whereby the judgments of the High Court relied in the impugned judgment 

had merged. 

 

8. That the counsel for the Petitioner Board in New Delhi thereafter opined that the impugned 

judgment was fit to be challenged before this Hon'ble court 

 

9. That the Petitioner Board thereafter sent the relevant documents to the Counsel in New Delhi 

 

10. That time was taken for drafting the instant Petition.  

 

11. That in the process, there is delay of __ days in filing the special leave petition. 
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12. That the delay is neither intentional nor deliberate and was caused for bona fide reasons. 

The Petitioner Board has a good case on merits and hence prays that the instant application 

may be allowed ex debito justitae. 

PRAYER: 

In the circumstances, it is prayed that this Hon'ble court may be pleased to: - 

a) Condone the days of __  delay in filing special leave petition against the impugned the final 

judgment & order dated DD/MM/YYYY passed by the Hon’ble High Court of [state] at [city]     

in Criminal Petition No. ____ /20__ C/MW Criminal Petition Nos. ____ /20__ and 1010/2011; 

b) Pass such order or orders as this Hon'ble Court may deem fit in the facts and circumstances 

of the case. 

 

Place:  

Filed on: 

Advocate for the Petitioner 
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IN THE SUPREME COURT OF INDIA 

CRIMINAL APPELLATE JURISDICTION 

 

Crl.M.P.No. _______/  20__ 

IN 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

 

 

AFFIDAVIT 

 

I     [Name]     S/o _______, aged:_____ working as the ____ Environmental Officer, do hereby 

solemnly affirm and state as follows: - 

 

1. That I am the  ___________ Environmental Officer of the Petitioner(KSPCB) in the 

aforesaid matter and I am well acquainted with the facts and circumstances of the case. Hence, 

I am swearing to this Affidavit. 

 

2. That the contents of Application for condonation of delay at page ___ to ____ and 

Para______ and ___ are true to the best of my knowledge and belief, Para____ to____ and____ 

to____ are believed by me to be true on the basis of the legal advice and para No. ___and____ 

are prayed. 

 

4. That the contents of Criminal Miscellaneous Petition are true to the best of my knowledge 

and belief.  

 

5. That the annexure P-__ to P-__ are true copies of their respective original. 

 

DEPONENT 
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VERIFICATION 

 

I, the above named Deponent on this the _____ day of ____ 20__ at ______ verify that the 

contents of Para __ to __ of the above Affidavit are true and correct to the best of my knowledge 

and nothing thereof is false and nothing material has been concealed. 

 

 

DEPONENT 

 

Place: 

 

Date: 
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IN THE SUPREME COURT OF INDIA  

CRIMINAL APPELLATE JURISDICTION 

 

SPECIAL LEAVE PETITION (Crl.) No.      /20__ 

 

IN THE MATTER OF: 

 

The Karnataka State Pollution Control Board 

Petitioner 

Versus 

XYZ 

Respondents 

 

LIST OF CASES 
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CASE NAME CITATION 

 

1. 

 

 

Karnataka rare earth v. Department of Mines 

and Geology 

 

(2004)2 SCC 783 
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Mashukala Vithaldas Chauhan v. State of 

Gujarat 

 

(1997)7 SCC 622 

 

3. 

 

 

Margret Almeida v. Bombay Chatolic Coop. 

Housing Society Ltd. 

 

(2012) 5 SCC 642 

 

4. 

 

 

Ramana Dayaram Shetty v. International 

airport authority of India and ors. 

 

(1979) 3 SCC 489 

 

5. 

  

Hakam Singh v. M/s. Gammon (India) Ltd. (1971) 1 SCC 286 

6. 

 

Subhash Chandra v. Gulab Bai & ors. 

 

(2016) 4 SCC 750 

 

7. 

Aneeta Hada v. Godfather Travels and tours 

private Ltd. 

(2012) 5 SCC 661 

8. 

 

Shri D.H. Raya v. KSPCB (2020) 16 SCC 298 

 

9. 

 

 

V.C. Chinnappa Goudar v. KSPCB 

 

 

(2015) 14 SCC 535 
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